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Where a reference is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reader to turn at once to the case, should he so prefer, withobt previously consulting the Index. 


ABSENT HEIRS (ATTORNEYS OF). 


1, A judgment discharging a curator from all further responsibility, on the 
filing and homologation of a final tableau, does not operate his discharge, 
unless the attorney for absent heirs had been previously cited. 

Mullen v. King, 674. 


2. Service of notice of his appointment, upon the attorney, after the filing 
of the tableau, is not a sufficient service. Ibid. 


8. The publication of notices in a newspaper is not a citation to the absent 
heirs. Ibid. 
See Execuror—Richard v. Ouviere, 728. 
ACTIONS. 


1. A court will not enforce a claim for the value of services, where it is based 
on and springs directly from an illegal employment. Foz v. Sloo, 11. 


2. To maintain a petitory action against the defendant, who is not a mere 
trespasser, but holds under deeds, on their face, translative of property, 
the plaintiff must make out a better title as owner. Peck v. Bemiss, 160. 


8. When a deceit is practiced on a vendee, whether he gains by or loses the 
subsequent sale of the thing, his right to the action guanti minoris re- 
mains perfectly the same. Bonzano v. Auze, 188. 


4. To maintain the possessory action, the plaintiff himself or his vendors 
must have had actual possession of the land as owner for twelve months 
previous to the disturbance, unless he had been ejected by force and 
arms. A civil possession at the time of disturbance is sufficient when 
it has been preceded by an actual possession by the plaintiff or his ven- 
dors for one year. Dickson v. Marks, 518. 


5. The legal title to the public lands is vested in the United States Govern- 
ment, and the civil possession of lands accompanies the title. The 
United States Government has no such actual possession of the public 
domain as will enable the vendee of the Government to maintain a pos- 
sessory action for a disturbance of possession, subsequent to the vendee’s 
purchase. Ibid. 
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ACTIONS (Continued). 


7. 


Corporeal possession of lands is a residence on or occupation of or culti- 
vation of the same. Ibid. 
To maintain the possessory action, length of time of the possession is im- 
material, when the party in possession was evicted by force or fraud. 

Ibid. 


. Taking possession of land in the absence of the party already in posses- 


sion, by fencing it in, is not a taking vt et armis; but such a taking is 
perhaps a fraud. 1bid. 


. Force or fraud in taking possession of land is a question of fact to be de- 


termined by the evidence adduced. Ibid. 


. It is sufficient to sustain a petitory action against a mere possessor, for 


the plaintiff to show a title translative of the property sued for, together 
with the Receiver’s certificate showing that the land was located by the 
person making the title. Doles v. Cockrell, 540. 


. The chapter of the Code regulating the revocatory action, is not applicable 


to cases of simulation, and in those cases creditors may seize, notwith- 
_ Standing the apparent transfer; and if enjoined, may plead and show 
the simulation on the trial of the injunction. Dosson v. Bieller, 570. 


. An action upon a judgment rendered out of the State is a personal action, 


Shackleford v. Robinson, 588. 


. An action will lie against one who by force and violence has prevented a 


person from making a will in favor of him who brings the action. 
Kelly v. Kelly, 622. 


. The proper mode of recovering property held under a simulated title, is by 


the action of revendication. Bonnafon v. Wiltz, 657. 


. J. advanced to F. a sum of money, the latter assigning to J. all her inter- 


est in a succession, and authorizing him to reimburse himself, the amount 
loaned, out of the first assets received from the succession. Held: That 
this assignment was a mere collateral security, and that the lender had 
the right to coerce payment of the loan without waiting the settlement 
of the succession. Canonge v. Fuselier, 6977. 


. Two of several proprietors may be joined in an action brought against 


them by their co-proprietors, for a contribution to an expense incurred 
under the agreement of, and intended for the benefit of all. 
Huston v. Fisk, 769. 

See Sate-- Winston v. ‘Tufte, 23. 

See Orrice—Sigur v. Crenshaw, 297. 

See Repurpirion— Lewis v. Peets, 489, 

See Courts--McAlpin v. Jones, 552. 

See Tutorn—Legere v. Richard, 669. 

See Counse., 669. 


ADMINISTRATOR. 


See Executor. 


AFFIDAVIT. 


See Insuncrion—Campbell v. Boute, 114. 


AGENT. 


See PRINCIPAL AND AGENT. 
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ANNUITY. 
1, Mad. F. conveyed her interest in certain property to a married son, in 
consideration of a life annuity. By the Court: It is evident that the 
transaction which took place between the parties was not intended, as 
understood by them, to be an onerous donation, but as it purports to be, 
a contract of annuity for life—rente annuelle viagére. As this proper- 
4 ty was acquired during the marriage, it belonged to the community, 
and the community was, consequently, liable for the payment of the 
annuity—or rente constituée. Succession of Fortin, 739. 


APPEAL AND APPELLATE JURISDICTION. 


1, Where the appellant gives an appeal bond in favor of the warrantor, the 
warrantor is thereby made a party to the appeal, and may move for its 
dismissal. MecDonogh v. DeGruys, 75. 


2. Where the Clerk is unable to make out the transcript in season the Su- 

preme Court, upon proper proof, will allow further time. C. P., 883. 

= | Ibid. 
f 8. The failure of the appellee to move for the dismissal of the appeal within 
three days after the filing of the transcript, does not bar him from mak- 

ing such motion afterwards. Ibid. 







































4. Where the actions as well as the judgments in favor of several plaintiffs 
are distinct, it is the separate, and not the collective, amounts claimed . 
in each, which must determine the question of appellate jurisdiction. 
Armitage v. Barrow, 78. 


— 5. Third persons, not parties to the suit, have a right to appeal when they 
> = are aggrieved by the judgment. 571 C. P., Malone v. Gorman, 84. 


6. The appellant will not be relieved from the penalty which attaches to his 
failure to file the record in the appellate court within the time prescribed 
by law, by showing that the neglect was attributable to the Clerks of 
the Supreme and District Courts, with whom his counsel had an ar- 
rangement for filing the records in cases in which those counsel were 
engaged. Brother v. Bank of Louisiana, 147. 


7.. Where an appeal bond is not valid at the time it is given, the defects can- 
not afterwards be cured. Dunlap v. Price, 155. 

8. A demand for three hundred dollars, together with interest and costs of 

suit, is not within the jurisdiction of this court. 

Cornell v. Geddes, 170. 

9. A certificate that the record contains “all the testimony on file and of 

record adduced on the trial,” is not sufficient to enable the appellate 

court to reverse the judgment, in the absence of a statement of facts, 

bill of exceptions, or assignment of errors apparent on the face of the 
record. Lucas v. Bell, 180. 


: 10. The Judge cannot be required to make a statement of facts at a subse- 
t quent term of the court when his recollection no longer enables him to 
f "do it. Ibid. 
11. Ina redhibitory action when defendant cites his vendor in warranty, 
and there is judgment for the defendants generally, plaintiff must in- 
clude the warrantor in his appeal bond or the appeal will be dismissed. 
Hewson v. Creswell, 232. 
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APPEAL AND APPELLATE-JURISDICTION (Continued). 


12. Citation of the warrantor to answer the appeal, without an appeal bond 
in his favor, is not sufficient. Ibid. 

18. All parties At interested in maintaining the judgment appealed from 
must be included in the appeal bond. Ibid. 

14. A party who obtains an order for a devolutive appeal and fails to fur- 
nish bond as required, and to file the transcript in the appellate court 
during the term at which the appeal was returnable, will be held to 
have abandoned his appeal, and should not be allowed to renew it ata 
subsequent term. Brickell v. Conner, 235. 


15. Where there is no bill of exceptions in the record, and no assignment of 
error apparent on the face of the record, the judgment of the District 
Court will be affirmed. State v. Potter, 281. 


16. Where plaintiff claims $300 and ten per cent. damages, but alleges no 
ground on which damages are claimed, and offers no proof in support of 
the damages, the claim for damages will be regarded as nominal, and the 
Supreme Court is without jurisdiction in such case. 

Thornhill v. Lloyd, 282. 


17. One who being made a party to an appeal, answers, adopting the allega” 
tions and prayer of the appellant’s petition, but without having himself 
appealed, is not entitled to relief. Tegart v. McCaleb, 288. 


18. In proceedings for the opening of streets, under the Act of 8d of April, 

1882, the city of New Orleans is not barred, by the 6th Section of said 

Act, from appealing from the judgment of the District Court, affirming 

the report of the Commissioners of Assessment after the lapse of two 
calender months from the date of the judgment. 

New Orleans praying, &c. 811. . 


. An appeal will not be dismissed on the ground that it was rendered on 
motion of appellant, when it appears that it was rendered on motion of 
one who acted as attorney for the arpellant and appellee. Ibid. 
In an order of court granting a suspensive appeal, it is not necessary to 
fix the sum for which the bond is to be given ; the law fixes the amount. 
Art. 574 C. P. refers entirely to devolutive appeals. 

Surget v. Stanton, 318. 
The description in the petition of appeal of “final judgment” is suffi- 
cient. This description identifies the judgment mentioned in the appeal 
bond, of which judgment the date is blank in the bond. Ibid. 
This court will not enquire into the sufficiency of the security offered 
for the appeal. It is the province of the court of the first instance. 
Ibid. 
There are certain cases where the provisions of Art. 575 of C. P., which 
require that the appeal bond to be given for a suspensive appeal shall 
exceed by one-half the amount of the judgment appealed from, is inap- 
plicable. Blanchin v. Fashion, 345. 
24. The expressions of that Article simply imply that the judgment to neces- 
sitate such a bond must be one which the appellant has been condemned to 
pay, and not seem applicable to the case of a judgment where the ap- 
pellant is condemned to pay nothing. Ibid. 
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APPEAL AND APPELLATE JURISDICTION (Continued). 
25. 


INDEX. 


The settled practice is to consider the surety in injunction as a party cited 
before the appellate court, without being specially mentioned in the mo- 
tion for appeal. Matta v. Gayle, 347. 


An appellant cannot be heard upon a point of costs in the Supreme Court, 
when he has neglected to call the attention of the court of the first in- 
stance to it. Fulton v. Brown, 350. 


A defendant who acquiesces in a judgment, cannot appeal from it. 
Priestly v. Shaughnessy, 455. 
The Supreme Court cannot pass upon points not reserved by bills of ex- 
ception, and which cannot be assigned as error. 
State v. Johnson, 456. 


The right of appeal exists from an order of the court granting leave to 
discontinue a suit. Donovan v. Owen, 463. 


From a judgment rejecting the award on the ground of informality, an ap- 
peal lies, because the judgment is final. 1 bid. 


Appellant cannot dismiss an appeal on the ground that there were two pe- 
titions of appeal returnable at different times and two distinct citations 
of appeal at different dates and with different return days, where either 
citation is sufficient and, especially, where on one of them was an en- 
dorsement, by appellee’s counsel, accepting service of the citation and 
taking cognizance of the appeal. Littleton v. Pratt, 487. 


It is not necessary that the appeal bond be executed before or taken or 
approved by the Clerk; it is sufficient if the Clerk file the bond. 
1 bid. 
An appeal will lie from an interlocutory order which works an irreparable 
injury, Garrett v. Oliver, 508. 
Where the plaintiff brings his action against both husband and wife, and 
they appear and defend it, the authorization of the husband to his wife 
to take an appeal by motion will be inferred. Hill v. Tippett, 554. 


The statement of facts contemplated by Articies 602 and 603 of the Cede 
of Practice, must be made before the appeal is granted. Ibid. 


In anaction by one of several partners against the others, for a settlement 
of the partnership affairs, a judgment fixing the amount due by each 
partner to the concern, is a judgment in which the partners are respec- 
tively interested against each other, and if one appeals from the judg- 
ment, all the others must be made parties. Hill v. Levison, 574. 

The fact that a plaintiff in a judgment, is not shown by evidence to be 
authorized to stand in judgment, is not a ground for the action of nul- 
lity. The proper remedy is by appeal. Maskell v. Horner, 641. 

When one is called in warranty, and there is ne notice of the call in war- 
ranty in the judgment of the District Court, the omission will not be 
noticed in the Supreme Court unless the warrantor be made a party to 
the appeal. Beauchamp v. Whittington, 646. 

Where the petition of appeal does net contain a prayer for citation, and 
the appellee has not been cited, the appeal will be dismissed. 

Bolling v. Anderson, 650. 
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APPEAL AND APPELLATE JURISDICTION (Continued). 


40. When the term of the Supreme Court at which an appeal is returnable, 
entirely fails, the record of appeal may be filed at the next term of the 
court. Malveauz v. Levergne, 673. 

41. An appeal from a judgment against the administrator of a succession, will 
not lie in the name of an executor of the administrator, where it is not 
shown by the record that the executor is authorized to represent the 
succession against which the judgment was rendered, nor that the estate 
of the testator, represented by the executor, is affected by the judgment. 

Hardy v. Irwin, 708. 


42. When it does not appear that any ground existed on which the appellant 
could base any reasonable hope for the reversal of the judgment, dama- 
ges for a frivolous appeal will be allowed. Fisk v. Callahan, 723. 


48. Plaintiff obtained an injunction restraining the execution of a judgment 
rendered against her in favor of the City of New Orleans, for $99 84 
with interest and costs, on the ground, as she alleged, that she was not 
duly cited, and that the judgment is, therefore, null, and on the further 
ground that the ordinance and law sued upon, are unconstitutional and 
illegal. Held: That it is evident, that except so far as the constitution- 
al question might be involved, the judgmentis not within the revisional 
control of this court, the amount in dispute being under $300, and that 
the constitutional question cannot be properly presented, except by ap- 
peal from the judgment, the execution of which is enjoined. 

New Orleans vy. Cuesta, 724, 


44, On a motion to appeal, it is the duty of the Judge of the District Court 
to name the return day, and if the order be erroneous, it is not the fault 
of the appellent, and the appeal will not be dismissed on that account. 
Act 1889, s. 19. Trimble v. Brichta, 778. 


See Cizrxs—Henderson v. Trousdale, 548. 
See Huspanp anv Wire—ZHill v. Tippett, 564. 
See Reconvention—Donnell v. Parrott, 708. 


ARRESTS. 


1. The Act of 15th March, 1847, which declares, that no citizen of another 
State shall hereafter be arrested in this State, at the suit of a resident 
or non-resident creditor, except in cases where it shall be made to ap- 
pear, by the oath of the creditor, that the debtor has absonded from his 
residence, applies to the citzens of this Union only—not to the citizens 
of foreign States or counties. - Block v. Bannerman, 1. 

2. An arrest will lie for damages for any injury sustained by the plaintiff, 
either in his person or property. Ibid. 


ASSIGNMENT. 


1. The assignment of Milbank & Co., although made with the understand- 
ing that they should credit Ellis, the transferer, with whatever they could 
collect, is not unlawful. Ellis v. Fisher, 848. 


2. Milbank & (Co. having previous to the assignment seized the judgment 
obtained by Ellis v. F. B. & Co., and having caused it to be advertised 
for sale, the amicable transfer to prevent a sacrifice, does not constitute 
an unjust preference. I bid. 
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ASSIGNMENT (Continued). 


8. The mere fact that Hillis confessed judgment in favor of Milbank & Co., 
is not conclusive, though it might be considered, with other circum. 
stances, as an indication of fraud. Ibid. 


ATTACHMENT. - 


1. The consent of a defendant in an action of attachment to the plaintiff ’s 
discontinuance, does not preclude the defendant from bringing a subse- 
quent suit for damages for the wrongful attachment. 

Spaulding v. Wallet, 105. 

2. P. & Co. shipped to Y. in New Orleans, a lot of cotton, the proceeds of 
which were to be forwarded to G. & B. of New York. This arrange- 
ment was acceded to by G. & B., who wrote to the consignees, prior to 
the attachment, to remit to them the proceeds of sale. Held: The cot- 
ton could not be attached as the property of P. & Co. 

Williams v. Piner, 277. 

3. The remedy by attachment does not embrace cases of prospective con- 
ditional and contingent liability ; it must be confined to cases where, in 
addition to the other requisite circumstances, there is an existiny debt, 
although the period of its payment has not arrived. Therefore, an 
attachment will not be maintained against the property of the drawer 
of a bill of exchange antil its maturity, although he may have sus- 
pended payment before the attachment; for, until maturity, the drawer 
is not the unconditional debtor of the holder. 

Denegre v. Milne, 324. 

4. Where the recital in an attachment bond, showed the suit to have been 

brought in the Commercial Court, which court was not in existence at 

5 the date of the bond. Held: That the error is fatal. 

Bonner v. Brown, 334. 

5. A party’s appearance by attorney to move for the dismissal of an attach- 
ment and to accept to the jurisdiction of the court over him, cannot 
be construed into a submission to the jurisdiction. Ibid. 

6. An attaching creditor can have no higher or better right to the property 
attached than his debtor, and, where Floyd, the drawer of a bill of . 
exchange, executed a mortgage and pledge of property in Kentucky, 
in favor of and to secure his accommodation endorsers to the bill, and 
there delivered possession of the property to them, by whom it was 
shipped to New Orleans, with instructions to the consignees to realize 
from the sale the amount of the bill and appropriate the sum to its pay- 
ment; and the amount was realized by the sale, and with the consent 
of F loyd, information was given by the consignees of their intention to 

u appropriate a sufficient amount of the proceeds of the sale to pay the 

bill, as instructed, and the Bank of Kentucky having discounted the 
bill, was held to be entitled to be paid in preference to an attaching cre- 
ditor of Floyd. Cammack v. Floyd, 351. 

? 7. The property of a non-resident debtor is not exempt from seizure, on 

fi attachment, from the circumstance, that he has a commercial domicil in 
New Orleans. } Rayne v. Taylor, 726. 

8. Property attached released by bond. Blanchin v. Fashion, 49. 


See Inso.vent—Denegre v. Milne, $24. 
See Partnersaip—Corning v. E Wiott, 156. 


104 


INDEX. 


ATTESTATION OF RECORD. 


See Bvipence— Virginia v. Himel, 185. 
Fitepatrick vy. Williame, 5iT. 


ATTORNEYS AT LAW. 

See Counsen. 
ATTORNEYS IN FACT. 

See Principal anD AGENT. 


AUTHENTIC ACT. 


1. A power of attorney acknowledged in the presence of two witnesses, be- 
fore a Louisiana Commissioner, appointed by the Governor to exercise 
his office in another State, is an authentic act, and may he properly 
annexed by a Notary, to.an Act passed before him by the agent, as evi- 
dence of his authority. A copy of the Act thus executed, duly certi- 
fied, is authentic proof and may serve as evidence to authorize the issu- 
ing of an order of seizure and sale. Fellows v. Jeter, 181. 


AWARD. 

1, An award made by arbitrators appointed under an agreement of refer- 
ence, without fixing a day for the hearing of the parties, and without 
taking any other oath than such as appears at the foot of their report— 
“ sworn and subscribed,” &c.—is a nullity. § Penny v. Carl, 202. 


2. The court has no power to revise the award rendered by amicable com- 
pounders. The party in whose favor the award is, has the right to 
claim for it the effect of a definitive judgment. C. P. 46. 

Donovan v. Owen, 463. 

8. It is sufficient to annul the award of amicable compounders, that no oath 
was taken by them. C. P. 448. Ibid, 


- BAIL. 


See Surery. . 
See Ormamat Law—State v. Merrick, J., 424. 


BAIL BONDS. 


BAILMENT. 


See Sars aNp SupPinc. 
See Damaces—Block v. Bannerman, 1. 
See Princira, anp Acent—Bonniot v. Fuentes, 70. 


BANKS. 
See CorPoraTioNn. 
1. When the rate of interest is not specified in a note given to a bank, it will 
bear the rate of interest fixed in the charter. 
Consolidated Association v. Wilson, 591. 


2. The Union Bank of Louisiana was allowed by its charter to charge ten 
per cent. per annum, not only on its stock luans, but on ordinary 
mortgage loans, after maturity. 

Union Bank v. Succession of Wilson, 601. 

3. The fifth section of the Act of 1845, entitled “An Act amendatory of the 

several laws relative to the Citizens’ Bank ,” ete., etc., which allows five 
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BANKS (Continued). 


per cent. interest upon arrearages of interest, applies only to the Citi- 

zens’ Bank: Consolidated Association v. Hughes, 610. 
4. The charter of the Consolidated Association makes no provision for inter- 

est on the stock contributions. Ibid. 


5. The charter of the Louisiana State Bank exempts from taxation the bank- 
ing houses of its branches, and all real estate acquired in the regular 


course of its business, City of New Orleans v. State Bank, 762. 
iM See Mortaace—Consolidated Association vy. Wilson, 591. 


BANKRUPT ACT OF 1841. 


1. The assignees of a petitioner to the Federal Court of Mississippi for the 
benefit of the Bankrupt Act of 1841, may, under the orders and direc- 
tions of that court, sell lands situated in Louisiana. 


Oakey v. Corry, 502. 
BATTURE. 


1. By the Act of 30th April, 1853, every riparian proprietor within the limits 
of corporate towns in this State, is authorized to sue the corporation for 
the occupation of so much of the batture in front of his property as may 
not be necessary for public use. 

Kennedy v. Municipality No. Two, 54. 


; 2. The property of plaintiff was designated by the following metes and 
} bounds: “One hundred and eighty feet, French measure, front on the 
river Mississippi, and extending back and forming the like front on the 
New Levee street, bounded on the upper side by a street which is the 
prolongation of Suzette street, and on the lower side by the property 
now or lately belonging to the Succession of Urbain Gaiennié, in front 
by the river Mississippi, and in the rear by said New Levee street, 
together with the privileges and appurtenances thereto belonging or in 
any wise appertaining.” Held: This description conveys, by right ef 
accretion, the alluvial deposits opposite the lot conveyed. Civil Code, 


. 501. Ibid. 
See Same Case—Prescrirtion, 54. 
See Esrorre. - Heirs of Jourdan v. Heirs of Gravier, 808. 


BILLS OF EXCEPTION. 


1. A Judge should not sign a bill of exception, containing a statement of 
facts, the aceuracy of which he does not recognize. 
State v. Ladd, 271. 
2. A bill of exception should give a plain and concise statement of the facts. 
which present the question of law, and the facts should not be set forth, 
in detached and scattered parcels. Tbid. 


3. The charge of the court to the jury should not be excepted to generally. 
The objectionable parts should alone be noted. State v. Chopin, 458. 


4. A bill of exceptions which does not set forth the grounds upon which tes- 
timony was ruled out, will not be noticed. And so with a bill which, 
does not show the materiality of the testimony of a witness offered and 


rejected as incompetent. Bonnafon v. Wiltz, 657. 
See Supreme Court—Scott v. Lawson, 547. 
See —— Lockett v. Toby, 712. 
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BILLS OF. EXCHANGE AND PROMISSORY NOTES. 


1. One who endorses a note as security for the purchaser of property at a 
public sale, is entitled to notice of non-payment by the maker, and is not 
to be considered as dispensing with it from the circumstanee that he 
signed the proces verbal of the sale. Braux v. LeBlanc, 97. 


2. Marquez endorsed a note for Torres for $150. The blanks being care. 
lessly filled up, the note was afterwards interpolated to create an obliga- 
tion for $1,150. The alteration was so skilfully executed that a cautious 
person might have been deceived. Plaintiff purchased the note in good 
faith. Held: That the endorser was bound for the note as altered. For 
it was a want of proper caution on the part of Marquez to endorse a 
nofe containing such a blank, and the rule is, where one of two parties, 
neither of whom has acted dishonestly, must suffer, he shall suffer who 
by his own act occasioned the confidence and consequent injury of the 
other. Isnard v. Torres and F. Marquez, 108. 


8. This case presents a question of facts merely. The point being whether 
the endorser of a note was not discharged in consequence of want of 
due dilligence on the part of the holder to obtain payment from the maker. 

Barriere & Co. v. Samory, 107. 


4. The erasure of the name of plaintiff as payve of a note, and the insertion 
of another name, will not impose on the plaintiff the burthen of proving 
that the erasure and interlineation were made with the concurrence of 
the maker; when, trom the circumstances, it may be inferred that the 
object of the insertion of another name was to furnish plaintiff with an 
endorser—especially where payee waived protest and promised to pay the 
note, and where plaintiff had possession of it, and where defendant had 
no equitable defence and his plea was evasive. 


Levois v. Burguieres, 112. 


_ 5. An action was brought against the endorser of a note, who after the insti- 


tution of the suit admitted the justice of the claim. Held: Such ac- 
knowledgment must be received either as an admission that the rotiees 
were good or as a waiver of them. Oglesby v. Stacy, Steamer, 117. 


6. By the Court: We are not prepared to admit the authority of the clerk to 
bind the owners of the boat by drawing bills of exchange, except so far 
as the consideration of the bill is proved to have enured to the benefit of 
the boat. Ibid. 


7. A plea of partial payment after maturity made by the drawer of a bill, with- 
out further qualification, creates, in the absence of other evidence, the 
presumption that the bill had been presented, and notice of non-payment 
given to the drawer, or that he had no funds in the hands of the drawer. 

Gazzo v. Baudoin, 157. 


8. Plaintiffs received the note sued on, which is not negotiable, after matu- 
rity, and with notice of equities against it. Held: Their rights are not 
greater than the payee from whom they took it. 

Williams v. Benton, 158 

9. The defence to the plaintiffs’ action on a promissory note, was that the note 
belonged to the estate of Kemp, that it was not a negotiable instrument, 

and that there being no judicial order for its transfer shown, no lawful 
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BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued). 
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title passed to the transferee. The note, after being endorsed in blank by 
Noble, the payee, and by Lea, in his individual capacity, went into the 
hands of Bullard. Held: There is no affirmative evidence impeaching 
the validity of this transfer, as one detrimental to the estate of Kemp, 
and, Noble having been notified of the transfer some time before suit 
brought, and no payment having been made to the estate on account of 
the note, there is no equitable reason for turning plaintiff out of court, 
for not showing a judicial authorization of transfer to him. 
Mar ston v. Noble, 210. 


Reservation made as upon a like objection in the case of Stansborough v. 
McCole, 4 An., 322. Ibid. 


The endorser of a note, who has been duly notified of the assignment 
thereof, has no right to acquire, after notice, obligations of the assignor, 
and set them up in compensation, to the detriment of the assignee of the 
note. Norwood v. Pettis, 259. 


Negotiable notes made by the husband and donated to the wife, cannot be 
enforced against the husband, when it neither appears that the transfer 
of them was made by the wife with the authorization of the husband, 
nor that the holder was a bona fide holder for value. 

Theurer v. Schmidt, 298. 


. The expression “acceptance waived” in a bill of exchange does not strip 


the instrument of the charaéter of a bill of exchange, or deprive its 
signer of the character and rights of a drawer. 
Denegre v. Milne, 324. 


Where a note was dated at New Orleans, and there was no proof that the 
holder at maturity knew that the residence of the maker was elsewhere— 
Held: That a protest in New Orleans was sufficient. 

White v. Wilkinson, 394. 

In an action on a promissory note plaintiff must make out his title to it. 

Clannon v Calhoun, 460. 


A demand made at the domicil of the deceased drawer, of his widow, is 
good to bind the endorser. Simon v. Raynaud, 506. 


The drawer cannot dispute the plaintiff's ownership of the bill sued on, 
where he is permitted to plead all the equities that he has against any of 
the successive holders, and where it is neither alleged nor shown that 
the plaintiff came unfairly by the bill, or that any other party contests 
his right to it. Richardson v. Fenner, 599. 

All the circumstances in evidence must be considered, in testing the lia- 
bility of the drawer of a bill, who pleads his discharge, by reason of the 
laches of the payee or subsequent holder in presenting it to the drawee. 


Ibid. 
The maker of a note can not enquire into the validity of the transfer 
unless he has some interest in so doing. Terrill v. Gamblin, 628. 


Where A. gives his note, and before its maturity deposits with the holder, 
the note of a third person as collatera!, with agreement to renew first 
note when due. Held :'In the absence of stipulation as to time of pay- 
ment of renewal note, defendant must prove the time fixed. 

Glapion v. Montamat, 768. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued). 


21. Defendant must tender the renewal note, though the holder has previ 
ly declared he will not receive it. Ibid. 


22. Plaintiff was the holder of a note dated in New Orleans, drawn by a per. 
son, who at the time transacted commercial business in this city, asa 
partner in the firm cf R. F. Nichols & Co., which was dissolved in the 
summer or fall of 1854, and who continued to visit frequently their 
place of business after the dissolution, and until within a month or six 
weeks prior to the maturity of the note. Plaintiff did not know that 
the maker resided in another parish, and there was nothing to put him 
upon an inquiry with reference to the maker's residence. The note was 
placed in the hands of a notary for protest, on the 4th of January, 1855, 
within banking hours, who called at four, or half past four o’clock, atthe 
store or office of R. F. Nichols & Co., and was then informed for the first 
time, that the maker resided in the parish of Jefferson, some distance 
above Carrollton. Held : That had the holder known before the maturity 
of the note, that the maker resided in another parish, it would have been 
his duty to make a demand of payment at his domicil, he having no fixed 
place of business. Farley v. Hewson, 783. 


fi ay 
tlt hadith ieee Rial Plea 


23. That the holder had aright to presume that the maker resided in New 
Orleans, and that if he was under a false impression with reference to 
the maker’s domicil, it was one which naturally resulted from the cir- 
cumstances under which the endorser himself had placed the note in cir- 
culation. Ibid, 


24, That the distance of the maker’s residence, considering the lateness of the 
hour and the season of the year, furnishes a reasonable excuse fora 
want of due presentment for payment. Ibid. 

See Set-orr—Newton v. Gray, 67. : 
See Eviwence—Davis v. Stevens, 496. 


BONDS. 


1. The condition of a bail bond which declares that the debtor “shall not 
depart from the State of Louisiana, for the term of three months, without 
the leave of the court,” conforms to the statute, and the additional stipu- 
lation, “ otherwise he shall pay,” &c., is merely the consequence which 
the law attaches to the breach of the condition of the bond, and cannot 
impair or add to its legal effect. Block v. Maxwell, 5. 


2. A bond reciting that defendant .had been convicted by the District Court 
for selling liquor to slaves, reciting also that defendant had taken a sus- 
pensive appeal from said judgment to the Supreme Court, and having 
for its condition that the defendant should “abide by and satisfy the 
judgment of this (the District) court, if confirmed by the Supreme Court,” 
is neither a bail bond nor a recognizance. As an appeal bond, it is 
defective, as the defendant was exempt from giving one. 

State v. Porte’s Securities, 148. 


3. It is unnecessary that the description of an indictable offence charged in 
a bail bend, should be as accurate and as technical as in an indictment. 
State v. Cunningham, 898. 
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BONDS (Continued). 
4, It does not affect the validity of a bail bond, that an indictment was ac- 
tually found against the accused for an offence of a higher grade, but 
which included the offence described in the bond. Ibid. 


5. The party to an appearance bond will not be bound where the requisites 
of the law have not been observed in taking it. 
State v. Gilbert, 582. 


6. The order of the court to admit the prisoner to bail, should so be entered 
of record as to leave no reasonable doubt of its meaning. Therefore, 
the sureties on the bond of one admitted to bail, on an order which did 
not designate for whom, or for whose cause it was intended, will not be 
bound. State v. Hopson, 550. 


7. In admitting a prisoner to bail, the proper practice is for the Judge to fix 
the amount of a bond, and deputise a person to receive and approve it in 
each case, as it is presented by the grand jury. 1 bid. 


See Surery—Block v. Maxwell, 5. 
Norton v. Cammack, 10. 
See Inrertingations—State v. Gilbert, 523. 


BOUNDARY. 


1. Where the petition sufficiently indicates the action to be one of boundary, 
the prayer that the plaintiff be adjudged the owner of any portion of the 
land within the boundary, does not change the character of the action. 

Andrews v. Knoz, 604. 


2. It is no objection to the plaintiff’s action to have land surveyed in order to 

establish the boundary, that the thing to be surveyed is indefinite. 
1 bid. 

3. Where the owner of land refuses to have the boundary line fixed in ac- 
cordance with the respective titles of himself and his contiguous proprie- 
tor, thereby compelling such proprietor to resort to the courts to estab- 
lish his boundary, the costs should not be apportioned, but borne by the 
proprietor who forces his neighbor to the institution ofa suit. bid, 


BROKER. 


1. A broker sold bills of exchange which were not paid at maturity. He ai- 
terwards assisted the acceptors in effecting an arrangement to secure 
their payment by mortgage. Held, that in the latter transaction he acted 
as an attorney in fact, and not as a broker, and therefore, he could not 
recover a broker’s commission for the service. Conrey v. Hoover, 437. 


CARRIERS. 
1, After the carrier has receipted for the goods, they are at his risk, as much 
as if they were aboard the vessel. ~ Greenwood v. Cooper, 796. 


2. Itis proper to give notice of the sale by auction, of damaged goods, yet 
the failure to do so, does not preclude a party from recovery, when proof 
of damage is corroborated by other independent testimony. Ibid. 
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CASES AFFIRMED AND OVER-RULED. . or 
1 The case of Municipality No. 2 v. The New Orleans Cotton Press, 18 Louis- * 4 


iana Reports, 287, affirmed. Kennedy v. Municipality No. 2, 54. 4 
2. State v. Thompson, 12 Rob, 48, commented on. 3 
State v. Thompson, 122, 
8. Bermudez v. Union Bank, 7 An., 62, affirmed. 
Union Bank v. Lobdell, 130, 
4, The rule given in Dupuy v. Hunt, 2 An. 564, as to citation of absentees 
by service upon a curator ad hoc, reaffirmed. 
Heddrick v. Bannister, 208. 
5. Opinion of the Court on the validity of the bond, expressed in 4th An: 
nual, 546, Canal Bank v. Brown, affirmed. Bryan v. Austin, 612. 


6. The principles of the cases of Lobdell v. Parker, 3 L. R., 382, and Ruge- 
ly v. Goodloe, 7 An. R., reaffirmed. Goodloe v. Rogers, 681. 
7. The principle of this case was settled by the judgment in the case of City 
of New Orleans v. J. C. De St. Romes, 9 An., 573. 
New Oleans v. Cordeviolle, 732. 


CESSIO BONORUM. 
See Conriicr or Laws—Spear v. Peabody, 145. 
CITATION. 
1. Service of citation on defendant’s overseer and at his plantation, is suffi- _ 
cient. Succession McCalop, 224. 


2. Citation or notice to the heirs to continue a suit already brought against 
their deceased ancestor will suffice; the law does not require that a copy 
of the petition be served on them. C. P. 120. The same rule applies 
to the case of an administrator. Howard v. Copley, 504. - 


8. As regards collection of revenue, mode of citation is within control of the 
Legislature. New Orleans v. Jeter, 767. 
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4, Citation or notice to the heirs to continue a suit already brought against 
their deceased ancestor will suffice; the law does not require that a copy 
of the petition be served on them. C. P. 120. The same rule applies 
to the case of an administrator. Howard v. Copley, 504. 


5. As regards collection of revenue, mode of citation is within control of the 
Legislature. New Orleans v. Jeter, 767. 


6. By the Act of 1852, sec. 35, relating to the collection of taxes in New Or- 
leans, the publication in a newspaper has the effect of a citation duly 
served, and it should be subject to the same rules as the citation, of 


which it is the equivalent. New Orleans v. Heirs of Schmidt, 771. 
See Suerirr—Gradnigo v. Moore, 670. 
See Constitution— New Orleans v. Cannon, 764. 


CLERKS. 


1. The law of 1852 empowers Clerks to issue legal process under the man- 
dates and decrees of the Supreme Court, without waiting for the regular 
term of the District Court, or for its order to file and record them. 

State v. Portes’ Securities, 148. 
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CLERKS (Continued), 


2. The neglect of the Clerk to file the appeal bond, which he has certified as 
a part of the record in the case, cannot be imputed to the appellant, and 
affords no grounds for the dismissal of the appeal. 
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Henderson v. Trousdale, 548. 
See Apprat—Litileton v. Pratt, 487. 
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COMMUNITY. 


See HyspanpD aND WIFE. 
See Insuncrion—Petry v. Booth, 682. 


COMPENSATION. 


1, On the 29th of May, 1851, 8. deposited $883 with M., a private banker, 
who, at the time, held the note of S. for $735. M. absconded, leaving a 
letter, in which he transferred to S. his note to cover his deposit. The 
syndic of M. sued S. on the note; S. plead the deposit in compensa- 
tion, and the question was, whether the syndic had a right to recover 
from the defendant the whole amount of his note, leaving defendant to 
come in and receive his dividend, with the other creditors, or whetber 
the defendant’s note should be declared to be compensated and extin- 
guished by the amount of the deposit. Held: That the plea of com- 
pensation should be sustained. Beatty v. Souddy, 404. 


2. Asurety on an appeal bond, can plead to a rule against him, that the 
judgment against his principal, has been extinguished by compensation, ~ 
by mere operation of law; based on the fact that defendants had re- 
covered a judgment against plaintiff. Ellis v. Fisher, 479. 

3. The debtor of an individual can, when sued by his creditor, plead in com- 
pensation a debt due to him, the defendant, by the commercial firm, of 
which the plaintiff is a member. Ibid. 


4, As a general rule, that which could have been pleaded to an original suit 
cannot be a ground for an injunction; but where E. and F., B. & Co. 
had each instituted suit against the other, on their respective demands, 
both suits being contested—Held : That F., B. & Co. could not, during 
the pendency of the suit, consistently plead in compensation their 
demand, although liquidated by a note; but when their respective 
claims became liquidated by judgments, compensation took place, by 
operation of law. Ibid. 


5. Where two parties have judgments against each other, they are bound 

to compensate, and the execution in either case may be enjoined. 
Ibid. 

6. Ellis was the creditor of Fisher, Burgess & Co. The firm of King & 

Fisher was the creditor of Ellis. The firms of Fisher, Burgess & (o. 

and King & Fisher, are, in legal contemplation, two distinct ideal per- 








INDEX. 
COMPENSATION (Continued). 
sons. Up to the date of the plea of compensation, there was no assign- 
ment by K. & F. to F., B. & Co,, or other act by which the ownership 
4 of the debt due by Ells was divested out of the firm of King & Fisher, 
.” and became vested in F., B. & Co. Compensation did not take place 
by mere operation of law. By issuing execution on their respective 


judgments, the parties considered the debts as not compensated, b y 
mere operation of law. Ellis v. Fisher, 482. 
7. Should it be conceded that King & Fisher assented that Fisher, Burgess 
& (o., of which firm they wére partners, should treat the claim as their 
a own, such assignment, resting only upon implication from the plea, 
must take date from the filing of the plea. Ibid. 
8. The notification of the assignment of the judgment by Ellis to Milbank 
é& Co., having taking place before the filing of the plea, Fisher, Burgess 
as é& Co. have no right to plead in compensation against Milbank & Co. a 
a - ° claim against Ellis, acquired after Ellis made his assignment. 





















































1 bid. 

9. Where a factor’s agent makes an advance to a planter expressly on be- 
half of his principal, the planter cannot plead in compensation of the 
factor’s claim for advances, an individual debt due him by the agent. 

White v. Tucker, 654. 

















: 10. A person against whom judgment has been rendered, cannot enjoin it, 
4 3 for the purpose of pleading compensation by way of exception, unless 
rr : ; he acquired the claims he wishes to plead, after the judgment against 
sy him was rendered. Hart v. Cannon, 721. 
11. A debt not being equally liquidated and demandable, cannot be pleaded 
in compensation of the execution enjoined. 
New Orleans v. Cordeviolle, 734. © 
See Surerr—Mc Dowell v. Crook, 31. 
CONFLICT OF LAWS. 


* 1. At the time of their marriage, in Alabama, the spouses intended to fix 
their matrimonial domicil in Mississippi, which they accordingly-did do. 
The right of the husband to slaves owned by his wife at the time of 
the marriage, must be determined, by the laws of Mississippi and not 
of Alabama. Arendell vy. Arendell, 566. 
2. A deed of trust made by a citizen of Mi-sissippi, to lands situated in 
Louisiana, authorizing the trustee to sell the lands on the request of the 
beneficiaries, should they have fo pay anything on account of the gran- 
tor, is not such a form of trust as our laws repudiate. 
Humphreys v. Caraway, 617. 

































































, 8. Where the sale between the parties was, in New York, executory merely, 
with the intention that it should be consummated in New Orleans, and 
it was so consummated, the contract must be considered as completed 
in New Orleans, and the vendor’s privilege may be exercised accord- 
ing to the laws of Louisiana. Overend v. Robinson, 728. 

See Huspanp anp Wire—Marcernaro v. Madello, 772. 

Connor v. Connor, 440. 

Henderson v. Trousdale, 548. 
See Courts—McAlpin v. Jones, 552. 
See Contract—Spear v. Peabody, 145. 
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‘ OONSTITUTION AND CONSTITUTIONAL LAW. 


1. The discrimination which the codes of 1808 and 1825 make between the 
rights of wives domiciliated in Louisiana, and those domiciliated in 
other States on the subject of community is not unconstitutional. 

Conner v. Conner, 440. 

2. The Act of March 16th, 1854, which made it the duty of the District 
Judges to establish among themselves a system of interchange for the 
trial of recused cases, is not unconstitutional. 

Succession of Ryan, 540. 

8. The Act of the Legislature of 28th April, 1858, authorizing trials before a 
member of the bar, in certain cases where the Judge recuses himself, is 

“| unconstitutional, and judicial proceedings taken under and by virtue of 

said Act are null. Hayes v. Hayes, 642. 





eet es? 


4. A retroactive statute which has no relation to crimes and penalties, is not 
an ex post facto law. Retrospective laws, in civil matters, do not violate 
the constitution, unless they tend to divest vested rights or to impair the 
obligation of contracts. Municipality No. One v. Wheeler, 745. 


5. The power of expounding the law, which includes the great and responsi- 
ble duty of declaring whether the legislative assemblies, State and muni- 
cipal, have transcended in their past action the limits of their powers as 

; defined by the Constitution and the laws, belongs to the judiciary alone. 
3 Bucuanay, J., dissenting. Ibid. 


6. The Legislature does not, in the Act of 7th February, 1850, declare in so 
many words that the city ordinances in existence and which imposed 
taxes on capital for 1848 and 1849, were legal; but it has done the same 
thing in a different manner, by authorizing the Municipal Councils to re- 

‘ enact those ordinances, and by giving the ordinances thus re-enacted a 

3 retroactic effect, so as in fact to render the former ordinances legal, with 

a new date. This was clearly an interference by the legislative, with the bs 

judicial department of the government. Bucnanay, J. I bid. 7 


e, 


7. It is a general principle of constitutional law, that the law can only pro- 
vide for the future. Bucnanan, J. I bid. 


oa 8. Defendant was sued for the city tax of 1853, and was cited under the 35th 
; section of the consolidation Act of 1852, which substitutes, in lieu of the ¢ 
petition and citation, the constructive service, by advertisement, of the 
tax-bill in the official newspaper of the city. Held: that such proceed- 
é ings, in the absence of petition and citation, are not unconstitutional. 
f New Orleans v. Cannon, 764. 


See Taxes—Municipality No. 2 v. Dubois, 56. 


J State v. Lathrop, 398. 
Bs New Orleans v. Commercial Bank, 735. 
See New Orteans—New Orleans v. Elliott, 59. 

See Quo Warranto—State v. Ramos, 420. 

See Supreme Court—State v. Tucker, 501. 


CONTRACT. 


1. In a commutative contract, where the plaintiff tenders performance, if the 
defendant refuse to comply with his part of the obligation without a 
material modification, a formal.putting in default is unnecessary. 

Arthur v. Dickson, 116. 


INDEX. 


CONTRACT (Continued). 

2. The law of the place where the contract is made, or to be performed, 
mus: prevail in the construction or effect to be given to the contract, 
whether the parties to it be inhabitants of that place or not. 

| Spear v. Peabody, 147. 

8. A contract is not discharged by the obligor having been admitted to the 
benefit of the cessio bonorum under the laws of a country where the 
contract was not made or to be performed. Ibid. 


4. By the Act of May 1, 1847, p. 161, plaintiff was authorized by the Legis- 
lature, with the consent of the town of Carrollton, to make a road, but 
within eight months from the passage of the Act. This condition forms 
a part of his implied contract with the town. .He failed to meet it. 
Held: That the town had a right to resume the occupation of the road. 


Kohn v. Carrollton, 720, 
See Acrions—Fow v. Slvo, 11. 
See Suirs anp Sarprine— Tios v. Radovich, 101. 


CORPORATIONS. 
1. A corporation is liable for damages occasioned by the employee of their 
stewards. Thompson v. Carrollton Railroad, 402. 


See Evipence—Granite Ins. Co. v. Pralon, 22. 
See New Onteans—Kennedy v. Phelps, 227. . 
See Tax—State v. Lathrop, 396, 


See Norton vy. Cammack, 10. 

See Wirness—Smith v. Shreveport, 582. 
See Bounpary—Andrews v. Know, 604. 
See Suenirr—Smardon v. Green, 701. 


COUNSEL AND CLIENT. 
1. The employment of a printer by counsel to print their briefs at the ex- 
pense of their clients, is a power implied from the relation of client and 
counsel. (C. C. 2969.) But the client will not be bound to pay for a 


greater number of copies than the rules of court require to be filed. 
Weisse v. New Orleans, 46. 


2. An entry of record by the counsel, “Continued, with understanding that 
the twelve months’ bond is to remain unexecuted,” is an agreement not 
to issue execution on the twelve months’ bond. 

Stewart v. Scudder, 216. 

8. The right of a party to a suit, to repudiate under oath, the authority of 
those who represent him in court, cannot be questioned. 

Legere v. Richard, 669. 


See Estorrer—Brooks v. Poirier, 512. 
See Onminat Law—State v. Patten, 299. 
COUNTER LETTER. 

1. The vendor of a contingent interest in lands who warrants title, as to 
himself and those claiming under him, and who takes a counter letter 
conditioned that the vendees will convey to him one-third of the land 
that may be confirmed to them after adjusting the claims of certain 
settlers on the land, has not such a title as will authorize him to be re- 
cognized as a co-proprietor in a suit for partition, between parties 
claiming title from his vendees. Micou’s Executors v. Stacy, 314. 
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‘COUNTER LETTER (Continued). 


2. The holder of such a counter letter would lave no right as against. his r 
vendees, when their title to a portion of the land had been confirmed, _ 





only by compromise with parties claiming under an assignment from . < 
him prior to the date of the counter letter. Ibid. a 
: 3. The registry in the mortgage book of such a counter letter, even if it be 
; regarded as a title or conveyance, would be no notice to a purchaser. : 
Ibid. ' 
COURTS. 


ae 


1. A citizen of another State being sued for municipal taxes in a State 
court, is entitled to have such suit transferred to the Circuit Court of the 
United States. New Orleans v. Sheppard, 268. 


2. A receiver appointed by the courts of another State, may, through the 
instrumentality of our courts, reclaim property which has been fraudu- 
lently or feloniously removed from the jurisdiction of such State. 

McAlpin v. Jones, 552. 


8. The Judge is not incompetent to try a case on the ground that he had ‘ 
been at one time counsel in it, where the party whom he represented is 
no longer before the court. Bryan v. Austin, 612. 


4. A surety, on the official bond of an administrator, being sued at his do- 
micil, and answering to the merits, cannot, thereafter, maintain a plea 
to the jurisdiction of the court, on the ground that the District Court of 
the parish where the succession was opened, had exclusive jurisdiction 
by the Act of March 16th, 1842. Ferguson v. Glaze, 635. 


5. Where the first day of a term of court, as fixed by law, is a holiday, the 
court should be opened on the succeeding day. The term does not lapse. 
Maskell v. Hornor, 641. 


6. It is always proper for the Judge to elucidate the law, even by supposing 
‘ a state of facts for the purposes of illustration; it is proper that he 
should inculcate upon the minds of jurors a sense of their high respon- 
sibility to the public as well as to the accused ; this, however, should ‘ 
be done by remarks of a general character, not by observations tending b 
directly to. induce the jury to find a particular verdict in the cause ; 
before them. State v. Obregon, 799. 
See Recusation or Jupces—McDonogh v. Gordon, 794. 
CRIMINAL LAW. Ee 
1. The defendant in a criminal action is entitled to a reasonable time to move 5 
in arrest of judgment. State v. Gardner, 25. 
_ 2. The case of the State v. Thomas, 12th Rob. Rep., 48, deciding that the Act 
of 21st December, 1814, entitled “ An Act concerning the police of slaves 
in certain cases and for other purposes,” did not create an indictable 
offence, but was a regulation of police, and prescribed a civil proceeding 
for a civil penalty, affirmed. State v. Thompson, 122. 
3. The interpretation of a statute becomes, as it were, a part of the statute, 
and it should not be changed but for the most cogent reasons. Ibid. 


whe 


4. In a civil proceeding, the son is an incompetent witness for the father. C. 
C., 2260. Ina criminal proceeding, he is competent. I bid. 
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~ ORIMINAL LAW (Continued). 


5. Slaves have no rights guaranteed to them by the Constitution of this 
State; and it is competent for the Legislature to create such special tri. 
bunals as they may deem necessary for the trial of offences committed by 


them. State v. Hannah, 131. 
6. Voluntary confessions made by the slave to his master, may be used on a 
criminal charge against the slave. Ibid. 


7. The dying declarations of the deceased may be given in evidence against a 
person charged with his manslaughter. Ibid. - 
8. The fifth section of the Act supplementary to the Act for punishing crimes 


and misdemeanors, (B. & C., p. 270,) approved 7th February, 1829, must 
be construed according to the English text. State v. Jacob, 141. 


9. After the evidence had been concluded, and after the argument had closed, 
the counsel for the acensed asked that the District Attorney should be com- 
pelled to choose between two ceunts in the indictment, and select on 
which of the two he would ask the verdict of the jury. The court re. 
fused to compel the District Attorney to make the selection. Held: The 
charges are not so distinct as in any manner to confound the prisoner or 
to distract the attention of the jury. The application should have been 
made before pleading to the indictment. The refusal of the District 
Court was correct. Ibid. 

10. Where the signification of the French and English text of the law is 


different, the Judge cannot charge the jury that neither text can have the 
effect of the law. Ibid. 


11, The District Court did not err in refusing to charge the jury that an ordi- 
nary pocket-knife was not a dangerous weapon, within the meaning of 
the fifth section of the Act of February 7th, 1849, entitled “ An Act sup- 
plementary to an Act entitled an Act for the punishment of crimes and 
misdemeanors.” Nor did the court err in refusing to instruct the jury, 
under that statute, that to justify the verdict of guilty against the accused, 
the evidence must show that the wound was inflicted with a concealed 
weapon, or if not, the jury must be satisfied that if death had resulted, 
the defendant would have been guilty of murder. Ibid. 

12. The charge of “inflicting a wound less than mayhem,” is not necessarily in- 
cluded in a charge of shooting with a dangerous weapon, with intent to 
kill and murder. State v. Pratt, 191. 

18. In an indictment upon a statute, it is necessary that the defendant should 


be brought within all the material words of the statute, and nothing can 
be taken by intendment. Ibid. 


14. The offence should be charged either in the language of the statute, or in 
language of equivalent import; and a verdict not responsive to the charge 
will not authorize a judgment. I bid. 

15, The doctrine that the malice aforethought must be specially charged in the 
conclusion of an indictment for murder, has been well settled in the 
Common Law of England, and has been adopted in the criminal jurispra- 
dence of this State by the Aet of the Territorial Legislature in 1805. 

State v. Heas, 195. 
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CRIMINAL LAW (Continued). 


16. The words, “of his malice aforethought,” in the conclusion of an indict- 
ment for murder, is not an “ unnecessary prolixity ” of the Common Law, 
referred to in the Act of May 4th, 1806, sec. 33, and this though the 
words, “feloniously, wilfully, and of his malice aforethought,” are thrice 


repeated in the body of the bill of indictment. Ibid. 
17. The verdict must be responsive to the charge, or else the judgment will be 
reversed. ' Ibid. 


18. Where the indictment was technically defective as an indictment for mur- 
der, in consequence of which the judgment was arrested, yet where the 
verdict of the jury clearly indicated that the jurors believed the prisoner 
guilty of murder, the Supreme Court ordered him to be detained in close 
custody until the next session of the Grand Jury for the parish in which 
he had been tried. Ibid. 


19. It was assigned as error on the face of the record, that no indictment was 
found against defendant by the Grand Jury, and that no bill was returned 
by them to the court. Held: That the record containing a full and com- 
plete statement of the time and place of holding the court, the names of 
the persons composing the Grand Jury, the appointment by the Judge of 
the foreman, and his being sworn, and the Grand Jury being empannelled 
and sworn, and charged by the court to inquire for the body of the parish, 
and the record showing, also, that there was, on the day following, an 
entry onthe minutes, under the caption of the cause, of “ True bill and 
indictment for laying in wait and shooting with intent to commit murder,” 
and the indictment itself being endorsed by the clerk as filed on the same 
day of the entry, with the name of the foreman below the words, “ a true 
bill,” renders it certain that the indictment was found by the Grand Jury 
and presented by them in open court. To hold otherwise, would be to 
reverse the maxim, omnia rite acta. State v. Onnmacht, 198. 

20. Had the objection to the clerk’s entry, that it did not show with certainty 
that the Grand Jury had been brought into court, been made specially in 
the court below, the minutes could have been corrected and an entry 
made nunc pro tunc. Tbid. 


21. The proper mode of returning an indictment into court is made by endors- 
ing on the back of it, “ A true bill.” Theentry of the clerk, in the form 
above, was a sufficient reading of the finding of the indictment. bid. 


22. In a prosecution under the fifth section of the Act of the 27th of February, 
1829, for shooting with intent to kill, and inflicting a wound less than 
mayhem, the statute not contemplating accessorial guilt, a count against 
one as accessory will be quashed. State v. Hendry, 207. 


23. An indictment charging embezzlement of a “lot of lamber,” or a “certain 
lot of furniture,” &c., “certain tools,” &c., is bad for uncertainty of de- 
scription of the articles embezzled. State v. Edson, 229. 

24. The refusal of the District Judge to give specific instruction to the jury is 
not an error, where it appears from the record that, in answer to the ap- 
plication for the instructions, the Judge stated that he had substantially 
given them in his previous charge to the jury, and when no exceptions 
were taken to that charge. State v. Roberts, 264. 
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* CRIMINAL LAW (Continued). 
25. If an indictment be defective, the defendant should avail himself of the 
defect by demurrer, motion to quash, or motion in arrest of judgment. 


He cannot rely on an assignment of errors apparent on the face of the 
indictment, made in the petition of appeal. State v. Arthur, 265, 


26. Whenever a prisoner’s sanity, at the time of the offence alleged, is in ques. 
tion, the rule that he may control or discharge his counsel at pleasure 
should be so far relaxed as to permit them to offer evidence on these 
points, even against his will. State v. Patten, 299, 


27. In a criminal case, when, after the close of the testimony on behalf of the 
State, the counsel of the accused alleged the prisoner’s insanity before, 
at the time of, and since the killing, and offered to introduce testimony in 
proof of the fact, and thereupon the prisoner arose and repudiated such 
defence, and discharged his counsel, and the court gave the case to the 
jury without further evidence or pleadings on behalf of the prisoner— 
Held: That the court erred in allowing the prisoner, under the circum. 
stances, to discharge his counsel, and erred in not allowing them to offer 
proofs on the question of insanity. Ibid. 

28. “ Being concerned in a row ” is not per se an indictable offence. 

State v. Ridgley, 302. 


29. Where the object of the prisoner’s counsel did not seem to be to except 
to the Judge’s charge or to procure a different or additional charge, 
but to make counter explanations and objections in the hearing of the 
jury, after the case was submitted to them. Held: That the court did 


not err in refusing such explanations and objections to be made. 
State v. Brien, 458. 


30. In trials for murder or manslaughter the violent and quarrelsome character 
and disposition of the deceased cannot be given in evidence. I bid. 


81. Where the prisoner had pleaded to an indictment for murder on a former 


trial— Held: There was no necessity for a new arraignment. 
State v. Johnson, 456. 


82. Where an indictment for murder alleges in one count the death of the party 
killed to be by beating, and in another count by drowning, and each count 
leads to the same conclusion, the State will net be compelled to elect be- 
tween the counts—the mode of killing not being material to the constitu- 
tion of the offence. Ibid. 


83. Evidence of tacit admissions of a prisoner should be received with the 
greatest caution. This sort of evidence should not be received unless it 
consists of direct declarations of that kind, which naturally call for con- 
tradiction, and which by his silence, the party acquiesces in. Ibid. 


34. The accused asked for instructions to the effect that a person, believing his 
life to be assailed and in immediate danger from another, is excusable in 
law in resisting and killing a third person who interferes to disarm him 
forcibly with a view to bring about a fight without weapons between ac- 
cused and another, after being warned to stand off. Held: The instrue- 
tions make the party’s justification depend upon a mere belief of immi- 
nent danger, without stating that there should be reasonable grounds of 
belief; nor do they’present the case of a third person confederating with 



















































CRIMINAL LAW (Continued). 
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INDEX. 


the first assailant, or aiding him to make a dangerous assault upon the 
accused, which would be necessary to sustain his plea of self-defence. 
The refusal to give the instructionswas proper. State v. Chopin, 458. 


The wrong doing of a third person who interferes in a fight between two, 
not to prevent, but to encourage it, will not excuse either of the combat- 
ants for killing him. Ibid. 


Challenges for cause must be made before the juryman is sworn. 
State v. Dick, 461. 


On the trial of a slave, under the Act of 1846, it is competent for the jury 
to decree that he should “be sentenced to perpetual imprisonment,” and 
it is to be inferred from such a decree that the jury intended the convict 
to be sentenced to hard labor for life in the State Penitentiary. The sen- 
tence by the magistrate of the convict to the — for life is 
authorized by such a verdict. Ibid. 

It is no ground of objection to an indictment for riot that the time at 
which the offence is charged to have been committed is set forth in figures 
or Arabic numerals. State v. Egan, 698. 


A judgment against one who was indicted for a riot, with three co-defend- 
ants and “divers other persons unknown,” will not be arrested because 
his co-defendants were found “ not guilty.” Non constat bot that he may 
have been guilty of a riot with the persons unknown. Ibid. 


One of the counts of indictment charged that the prisoner, “‘ under the 
color and pretence of fighting a duel, with the deceased, but in violation 
of the agreement and rules” assaulted and murdered him. Held: 
That a homicide committed under such circumstances is indictable as 
murder. State v. Mazent and Guesnon, 748. 


Defendants accepted the jurors who passed upon their case, without the 
objection that a proper list had not been served upon them. Held: 
That it was too late for them to raise such objection after verdict. 

Lbid. 

In the refusal of the Judge to allow the prisoner’s counsel to state new 
points and propositions in the hearing of the jury, when they came in 
and asked for further instructions from the court, there is not such er- 
ror as would authorize a reversal of the judgment. In such a matter, 


much must be entrusted to the discretion of the District Judge. 
Ibid. 


. The law, once broken, has power to vindicate its majesty in the punish- 


ment of the offender, although by repentance and civil reparation he: 
has done his utmost to atone for his fault. State v. Prats, 785. 


. The offender may be morally innocent, so far as to understand or not even 


to know the law he violates, and yet it is necessary for the interest of 


society, that he should not be permitted to set up that as an excuse. 
Ibid. 


. The Judge instructed the jury that it was their duty to find an unquali- 


fied verdict, if the case was clear. Held: That there was error in the 
Judge’s instruction, for, if the case was rot clear, beyond a reasonable 
doubt, they could not find the prisoner guilty at all, and the charge 
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- CRIMINAL LAW (Continued). 


amounted to’an instruction that if a person was found guilty of arson, 
he should always be punished with death; overlooking the Act of 
May 27th, 1846, which declares that: “In all cases where the punish- 
ment denounced by law is death, it shall be lawful for the jury to qual- 
ify their verdict by adding thereto, without capital punishment.” 

State v. Obregon, 799. 


For Bail in Criminal Cases—See Bonps. 

See Juny—State v. Ladd, 271. 

See Recocnizance—State v. Ridgley, 302. 
See Hapgas Corpus—State v. Merrick, 424. 


CURATOR— 


1. Curators, administrators, tutors and testamentary executors, who absent 
themselves from the Stille for a time, will lose their administrations un- 
less they appoint an attorney and deposit an authentic copy of the 
power of attorney in the manner pointed out by the Act of 24th of 
April, 1847. Scott v. Lawson, 547. 

2. The curator of a succession, appointed in 1833, is not liable to the pen- 
alties imposed by the Act of 1837, for his failure to deposit the money 
of the succession in a bank. , Succession of D’ Aquin, 780. 

See Diverce—Lachaud v. His Wife, 156. 


CURATOR AD HOC. 


1. A curator ad hoc appointed by the court to represent the interest of mi- 
nors, who were legatees under a will, which the executor and the other 
heirs at law had sued to set aside, cannot be paid his fees out of the 
legacy to the minors, which, by the terms of the will, was specially ap- 
propriated to certain designated purposes for their benefit. 

Gentile v. Placensia, 208. 
CUSTOM. 
See Insunance— Tonge v. Kennett, 800. 
DAMAGES. 


1. The plaintiff’s son, a lad of fourteen, a passenger in the cars of the Car- 
roliton Railroad Company, had both legs broken by the upsetting of a 
car. The accident was caused by the negligence of a servant of the 
company. Held: Itisan implied condition of the contract of Railroad 
Companies with each passenger, that he shall not be put in jeopardy of 
life or limb, by any fault—even the slightest—of the servants of the 
Company. Black v. The Carrollton Railroad Company, 38. 

2. Under Article 1928 of the Civil Code, paragraph 3, it is competent for the 
jury to assess heavier damages than the actual pecuniary loss proved. 

Ibid. 

3. In an action by a father against a Railroad Company for damages to his 
minor son, received in consequence of the negligence of defendant’s 
servant, it is competent for the jury to take into consideration not only 
the charges for medical attendance, including medicines and nursing, 
but the loss arising from the neglect of plaintiff’s business during his 
son’s illness. It is competent for the jury to take into consideration also, 
the prospective loss to the father.likely to arise from the crippled state 
of his son. Ibid. 
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DAMAGES (Continued). 


4, But the jury cannot, in such a case, take into view the shock to parental 
feelings, in consequence of the injury to the child, and assess vindictive 
damages in favor of the parent—such damages being recoverable only 
by those who, in their own proper persons, are victims of the misconduct 

i of the servants of such companies. Ibid. 


5. For the damages suffered by the child himself, the father could, by virtue 
of the paternal authority, have brought an action for the child’s use. 
Ibid. 
6. The civil action for offences and quasi-offences is given by Article 2294 of 
the Code. This article designates the purpose and limit of the action. 
It is simply reparation—a just and adequate compensation to the plain- 
tiff for the injury received by him from d@fendant. It suggests no idea 
of revenge or punishment. Nor is there anything in the Code or settled 
principles of our law, which sanctions punitory, vindictive, or exemplary 
damages. Where the immediate sufferer is plaintiff, as he is to be in- 
demnified, every circumstance tending to his injury, whether in mind, 
body or estate, may be taken into view; but considerations cannot be 
entertained which do not relate to the consequences of the injury to the 
| sufferer. The true issue in the action is the guilt of the defendant, and 
1. the damage it did to the plaintiff. Criminal punishment is not to be in- 
} flicted in a civil action. Strett, C. J. dissenting. I bid. 


7. Plaintiff sued for damages for an injury resulting from a collision of defend- 
i ants’ car with another car. Held: The Judge correctly charged the 
P .jury, that if they believed there was gross neglect or carelessness, or 
want of skill on the part of the servants of the company, then it was for 
them to assess the damage, for such an amount as they might deem the 
the circumstance of the case justified. 
Varillat v. Carrollton Railroad, 88. 


8. The discretion left to a jury in assessing damages, is not arbitrary and un- 
limited, but is to be guided by sound legal principles applicable to the 
case before them; and it is the duty of the Judge to give them such 
directions as will draw their thoughts to the proper points of inquiry, 
and exclude irrevelant considerations. Therefore, the Judge should 
have charged, as requested by defendant’s counsel, that if the jury 
believed from the evidence there was no wilful fault on the part of the 
company or its officers, they could not give damages with the view to 
punish defendant or to make an example, but must only consider and 
assess the damage sustained by plaintiff. Sporrorp, J., dissenting. 

Ibid. 

9. This was an action for damage to plaintiffs’ store, resulting from defend- 
ants’ steamer having drifted against and ruined it. Held: In cases of 
this kind, it is not usual for other courts than those of admiralty, to re- 
lieve either party where both have been guilty of a want of proper care. 

Love v. Montgomery, steamboat, 113. 
10. An Act of the municipal council extending the public landing so as to in- 
clude a wharf erected by an individual, and allowing the lessee of the right 
of establishing and keeping a wharfboat at the steamboat landing to 
remove his boat to the end of that wharf, does not render the Town 
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DAMAGES (Continue?). 


Council liable to a claim for damages or for the value of the wharf thus 
erected by an individual for his own use. 
Hart v. Baton Rouge, 171, 


11. Plaintiff enjoined a sale of real estate provoked by the administrator of a 


succession. The apparent title was in the succession, but the plaintiff 
was really jointly interested. Pending the suit the defendants were 
evicted in favor of a third party, by which the title of both plaintiff and 
defendant was defeated ; defendant claimed damages in reconvention, 
on the ground that a person was ready on the day of sale to buy the 
property and assume the risk of the claim of the evicting party, and 
plaintiff’s injunction had prevented the sale. Held: That plaintiff was 
not bound to accede to # compromise of his rights and his refusal so to 


_ do, caused merely damnum absque injuria. 


Cavellier v. Davenport, 173. 


. A purchaser of land, who has been evicted, is not entitled to recover from 


his warrantor, as damages, the increased value of the Jand at the time of 
eviction. Quillin v. Yair, 259. 


The Register of Conveyances is not responsible in damages, to a purchaser 
at Sheriff’s sale, on account of his false certificate, that the title to the 
land sold was in the defendant in execution, when the purchaser ought 
not to have been misled by the certificate, and when his own chain of 
title afforded him the means of knowing that he held previously, a title 
good as against the one sold. Palfrey v. Marigny, 283. 

Where the punishment inflicted by an overseer on the slave of his employ- 
ers is excessive and cruel, by reason of which, the slave dies, the over- 
seer will be liable to his employer in damages. 

Kennedy v. Mason, 519. . 

The rule for the measure of damages for the inexecution of contracts, is 
found in Art. 1928 C. C. Goodloe & Oo. v. Rogers, 631. 

The rules of the civil and the common law, as to the measure of damages 
for breach of contracts, do not differ materially. I bid. 

The establishment of the seat of justice of a parish is an act of sovereignty, 
and the change of that seat by the sovereign cannot give rise to an 
action of damages. Megret v. Vermillion, 670. 

One who undertakes the superintendence of a work which is defectively 
executed, is responsible, in the absence of proof that the failure in 
his undertaking was owing to an unforeseen accident or uncontrolable 

~ event, for any direct loss or injury resulting from his negligence or want 
of skill. Overton v. Simon, 684. 

A party is liable for damages occasioned by his gross neglect, in handling 
his gun, though it is discharged accidently. 

Chataigne v. Bergeron, 699. 

See Snips anp Suiprinc—Block v. Bannerman, 1. 

Dalzell v. Sawon, 280. 

Price vy. Uriel, 413 
See Surerr—WNorton vy. Cammack, 10. 
See Atracument—Spaulding v. Wallett, 105. 
See Ram Roaps—Opelousas R. R. v. Legarde, 150. 
See Stanper—Miller V. Roy, 281. 


King v. Ballard, 557. 
See Action—Kelly v. Kelly, 622. 
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DEDICATION. 






See Punic Tames—-Saulet vy. New Orleans, 81. 





DEFAULT. 






See Contracts—Arthur v. Dickson, 116. * 






DELIVERY. 






See Saxe. 
See Saips anp Saippinc—Harkness v. Church, 65. 






DEPOSIT. 


1. If a deposit be made of money, not sealed up in a package, but counted 
out and extended on the pass book in the form of an open account, and 
credited as cash to the depositor, and the face of the account shows 
that there was not a deposit of bills, or coin or packages to be restored 
identically, the deposit is at the risk of the depository, and it cannot be 
regarded as a real deposit. Such a deposit creates between the parties 
the relation of a debtor and creditor, and gives to the depositaries the 
right to use the money in the course of their business. | 

Matthews v. McKenzie, 842. 


2. The course of business establishes the relation of debtor and creditor, 
between the banker and owner of irregular deposits. The right of the 
depositary to use the money thus deposited, is a part of the contract be- 
tween him and the depositor. Whereas, he who collects or receives or 
takes a deposit of money in the sense of the 10th Section of the Act of 
28th March, 1840, has not the right to use it. 

Matthews v. Terry, 344. 

8. The term “ money deposited,” used in the 10th Section of the Act of the F 
28th March, 1840, does not include money deposited with an under- é 
standing that the person receiving it, shall receive no commission for its 
care,—may mix it with his general funds, and employ it in his busi- 
ness,—but with the understanding that he shall give credit in account 


for its amount, and be ready to pay on demand. ‘ 
Simms v. Bean, 346. 


4. A deposit of money, by a third party, in the hands of an execution cred- 
itor, on the condition that the depositor is to be credited by the amount 
thereof, if he shall purchase property about to be sold under execution, 
may be recovered back immediately. The depositor is not bound to 
await the sale or bid for the property. Lees v. Dwight, 711. 


DEPOSITIONS. 







































See Eviwence—Holmes v. Lecroia, 105. 






DISTRIBUTION. 





See Execuron—Succession of Butterly, 28. 










DIVORCE. 
1. In a proceeding for a divorce, @ vinculo matrimonii, based on a decree 
of separation from bed and board, obtained six years before, and on a 
continued abandonment, the absent spouse may be cited through a 

curator ad hoc. Lachaud v. His Wife, 158, & 
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DIVORCE (Continued). 


2. A divorce 4 vinculo, will be granted on the ground that defendant has 
committed adultery in the matrimonial dwelling, or kept a concubine 
openly and publicly in another, without a prior or contemporaneous 
judgment of separation, 4 menza et thoro. 

Ledoux v. Her Husband, 668. 


DOMICIL. 


1. Where the declaration of an intention to change his domicil is contradic” 
ted by the acts of the applicant, it shall not avail him to evade the law. 
Yerkes v. Broom, 94. 
2. Where husband and wife are sued at the actual domicil of the wife, and 
the husband submits to the jurisdiction, the wife cannot except, that she 
was not sued at the matrimonial domicil. 
Kelly v. Robertson, 808. 


DONATION. 


1. A donation made by a contract of marriage in these words: “‘ He makes 
also a donation pure and simple to his future wife, her heirs or their de- 
scendants, in case his future wife should die before him, of a sum of 
five thousand dollars, which donation shall take effect at the decease of 
the future husband, and shall be paid out of the most liquidated (avail- 
able) funds of the succession of the future husband,” must be under- 
stood as meaning that the donation is made to the wife, in case she sur- 
vives the husband, and to her heirs, in case she dies before her husband. 

Succession of De Bellisle, 468. 


2. Even admitting that the clause partakes of the character of a donation 
mortis causa, it cannot be considered invalidated by Art. 1563, C. .C. 
That Article, which prohibits dispositions mortis causa being made, ex- 
cept in the form required for acts of last will and testament, must be 
considered as controlled by the subsequent Articles 1728 and 1788, ta- 
ken in connection with Articles 2306, 2316 and 2308. Ibid. 


3. The expression in Article 1728, “may give the whole or a part of the prop- 
erty they shall have at their decease,” cannot be restricted to an insti- 
tution of heir either universal or by universal title. The word “part” 
does not mean an aliquot part only, but any portion taken by itself and 
without considering its relation to the entirety of the succession. 

‘ Ibid. 

4. Article 1514 C. C., is one of the four referred to in Article 1519, Article 
1515 having, by a mistake of the compilers of the Code, been inserted 
in the wrong place. Ibid. 


5. There is nothing in the donation in question which resembles a prohibited 
substitution. 


6. The gift of a slave by parol is valid by the laws of Mississippi. 
Howard v. Copley, 504. 
7. When the gift is to a minor, no formal act of acceptance is necessary. 
Ibid. 
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DONATION (Continued). 
8. W. W. made a donation to D. W., a legitimate son, of the disposable por- 
tion of his estate ; and the latter, by a contemporaneous act, made his 
notes, to the amount donated, payable to 0., who stipulated to pay the 
principal and interest of said notes, when collected, to the illegitimate 
children of the donor. Held: That the act of donation and the mak- 
; ing of the notes being parts of the same act, and D. W. and O. being 
persons interposed for the purpose of carrying into effect an illegal do- 

nation, the notes were null under Art. 1478 C. C. 

O'Hara vy. Conrad, 638. 


9, A donation, propter nuptias, not duly registered until after a third party 
: has acquired a judicial mortgage upon the property donated, is not 
valid as against the creditor, who has previously recorded his judgment. 
i Harmon v. Ryan, 661. 
; 10. Such a donation, when made by one who is insolvent to the knowledge 
of the donee, and when it embraces the whole of the donor’s property, 
is not valid as against creditors. 1did. 


11. A donation inter vivos, made in favor of marriage, is not revoked to the 
amount of the disposable portion by the birth of children, issue of the 
marriage. Ledoux v. Her Husband, 668. 


12. The revocation declared by Art. 1556, C. C., is effected by the birth of 
children, issue of a marriage, other than that in favor of which the do- 
nation was made. I bid. 

18. A condition in the Act of donation, that the property shall revert to the 
donor in case the donee “shall in any manner or form, be separated 
from the donor, her husband,” Held: not to apply to a separation ob- 
tained against the donor, and for his fault. Such a condition is in dero- 
gation of Art. 152, C. C., and is null. ©. C. 11. Ibid. 


14. The limitations over, of the property donated, in the event of the death of 
the donor or donee, cannot properly be noticed during the life of both 
parties ; and the donor is entitled to the possession until the contingent ‘ 


event happens. Ibid. 
See Marriace—Cook v. Doremus, 679. 
EMANCIPATION. 
1. By the laws of Louisiana a slave may make a contract with his master for 
his freedom. Virginia v. Himel, 185. 


2. Prior to the Act of 1846, “To protect the rights of slaveholders in Louisi- 
ana,” the removal of a master with his slaves to reside ina free State, 
had the effect ipso facto of setting them free, and the right to freedom 
was not forfeited by the return of the slave to Louisiana. Ibid. 


| . 8. The Article 190 C. C., and not 1492 C. C., governs the right of the master 
to make what may be called a donation to a s'ave of his value by an act 
of emancipation. The act of emancipation is considered fraudulent quoad 
the heirs, when, at the time it was made, the owner had not sufficient pro-. 
perty to leave to his heirs the portion reserved to them by law. Ibid. 


107 . . 
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EMANCIPATION (Continued). 

4. Persons claiming freedom have a right to offer evidence of the property of 
their owner at the date of emancipation, and unless their value exceeded 
the disposable portion of that property, the right to emancipate is unques- 
tionable. Ibid. 

5. The burden of proof, if it could be said to rest on the claimant, was shifted 

* to the contestants after they had objected to the introduction of evidence 
as to the property of the owner. After this objection, the party making 
it will in vain argue in this court that the claimant should produce such 
evidence. Parties cannot be permitted thus to shift their position and 
contend for one thing in the lower court and for what is directly opposite 
to it in the appellate court. Ibid. 


6. The fact that the emancipated slave was a concubine of the owner, is not 
one of the causes which the law has declared to be sufficient to render 
the enfranchisement null and void. Ibid. 


7. A purchaser of a slave who stipulates with his vendor that he will emanci- 
pate the slave, when the price is refunded to him, is legally bound to fulfil 
the obligation resulting from that stipulation, and to emancipate the slave 
on the repayment to him of the price. Hardesty v. Wormiey, 239. 


8. The fact that the purchaser was, before and after the purchase and eman- 
cipation of the slave, in public concubinage with her, would not defeat 
the stipulation in favor of her freedom, and would not authorize the heirs 
of the purchaser to treat her emancipation as a disguised donation, and to 
reclaim her as belonging to his succession. Ibid. 


ESTOPPEL. 


1, The counsel in a cause made the following agreement, which was entered 
upon the record: “It is agreed by cousel for plaintiff and defendant in 
this case, that if the final judgment which may be rendered in the case of 
Jehiel Brooks v. Samuel Norris, No. 263, shall be in favor of the plaintiff 
in that case, a judgment shall be rendered in his favor in this, and if the 
judgment, on a final hearing in that case, (No. 263,) should be in f.vor of 
defendant in that suit, a final judgment shall be rendered in favor of defen- 
dant, A. Poirier, in this case.” The court being of opinion that plaintiff 
had notice of the agreement, Held: that his silence for eight years, during 
which time the suit against Norris was pending, amounted to a ratification 
of the agreement of counsel. Brooks v. Poirier, 512. 


2. Where it is in proof that the defendant had acknowledged he held the land 
sued for under the plaintiff, he js precluded from disputing plaintiff’s title, 
or availing himself of any formal defects in it. 

Morrison v. Kellar, 542. 


3. Where persons, by their acts, have continued to involve in obscurity and 
confusion, the nature and extent of their rights, so as to render the ascer- 
tainment of them difficult and uncertain, it is but just that those rights 
should not be recognized as existing in a form which may defeat the rights 
of creditors or other parties in interest. Rhine v. Logwood, 585. 


4. The evidence showed that the defendant was present at the sale, and although 
he made a verbal request of the Sheriff to sell the lots separately, he had 
not taken the precaution to require a separate appraisement. He stood 
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ESTOPPEL (Continued). 
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by silently while the property was being sold in block, without making 

any objections to that mode of sale. Held: that he cannot be permitted 

now to set up that objection to the title acquired by the purchaser. 
Lambert v. DeSantos, 725. 


5. Defendant was apprised of all the proceedings, and made no objection, on 


the ground that the appraisers did not examine the property until after 
the property was sold. Held: that the objection comes now too late. 
Ibid. 


6. By a statute of the Legislature, passed in 1850, the Second Municipality 


was authorized to lay off streets through a portion of its batture, acquired 
by donations under a notarial act made by the donors, in September, 1820 ; 
and in cave of an agreement being made with the original parties to the 
act, for the sale of the batture, the corporation was authorized and re- 
quired to lay off the same into lots, to sell said lots, and to divide the 
proceeds according to the terms of such agreement; provided, one-third 
of the net proceeds of sale should be reserved for the liquidation of the 
debts of the old corporation of New Orleans. Under the provisions of 
the statute, a notarial act of agreement was passed on the 30th June, 1851 
between the representatives of the parties who signed the act of donation 
of 20th September, 1820, (among them the heirs of Gravier, the defen- 
dant,) and the Second Municipality of New Orleans, by which it was 
agreed that streets should be laid off and the squares between the streets 
sold, the net proceeds to be divided, one third to the general sinking fund, 
or old corporation of New Orleans; one-third to Muricipality No. 2, and 
the remaining third “to the original parties to the contract of 20th Sep- 
tember, 1820, or to the heirs or legal representatives thereof, whose assent 
is given to the present agreement, each one respectively to receive in pro- 
portion to the front of the lots or portions of ground originally owned 
by him, as shown by the said contract.” The sale was made, and Denis, 
one of the defendants, as agent of the heirs of Gravier, received one-third 
of the proceeds of certain lots, being those lying upposite the frentage 
assigned to the heirs of Gravier, in the contract of the 20th September, 
1820. The heirs of Jourdan brought this suit to recover of the defen. 
dants, the heirs of Gravier, the proceeds of lots sold under the contract 
of the 30th of June, 1851, which were situated opposite to the ground 
assigned to their ancestor by a “transaction” between him and the heirs 
on the 21st of February, 1821. Held: The question presented, correctly 
considered, is pur’ ly a question of fact. Have the heirs of Gravier ac- 
knowledged the title of Jourdan, the ancestor of plaintiffs, to the batture, 
outside of New Levee street, in front of the lower half of his lot on 
Tchoupitoulas street, in the notarial act of Febroary 21st, 1821; By the 
court: the plaintiffs claim a portion of the proceeds of the sale of the 
batture, as belonging to them under the notarial act of 2istof Febru- 
ary, 1821, and as having been received by a party who had concluded 
himself by that act-from disputing their right of ownership in a portion 
of the batture outside of New Levee street—and they insist that the 
money so received by defendants, is to be deemed, as received for the ac- 
count of them, the plaintiffs. But, Held: that the plaintiffs were not en- 
titled to recover. Heirs of Jourdan v. Heirs of Gravier, 803. 








INDEX. 


EVICTION. 


See SaLe—Gautraue v. Boote, 187. 


Pipes v. Shéf,, 301. 
. See Damaces—Quillin v. Yair, 259. 
See Warnanty—Pilcher v. Prewitt, 568. 


EVIDENCE. 


1. It is not competent for a party to an action to discredit his own witness, 
unless, at least, an opportunity has been offered to the witness to explain 
anything which he may have said inconsistent with his testimony. 

McDowell & Peck v. Mutual Ins. Co. of N. Y., 16. 

2. In an action by a corporation, if its existence be put at iesue, it must’ be 
proved. Granite Ins. Co. v. Pralon, 22. 

8. In an action on a quantum meruit, the defendant may prove that plaintiff 
offered to perferm the work for an amount less-than that charged in the 
account sued on. Budreauzx v. Tucker, 80. 


4. Special allegations in the answer are not necessary to authorize the intro- 
duction of evidence, the direct tendency of which is to disprove what the 
plaintiff alleges. Ibid. 

5. Where a party to a cause takes a rule on his adversary to show cause 
why depositions should not be read in evidence, and the rule is served 
and regularly made absolute, it will be too late to object on the trial of 
the ease to their introduction in evidence, on the ground of the incompe- 
tency of the officer who executed the commission. 

Holmes v. Lacroix, 105. 


6. A party to an authentic act will not be permitted to establish its simulation 
by parol, and to contradict not only the act itself, but the contemporane- 
ous writing, and that withoat an allegation of fraud. 

Theurer v. Schmidt, 125. 

7. Defendants’ answers to interrogatories, propounded by the plaintiff to estab- 
lish a sale of lands, cannot be contradicted by parol. 

Stocks v. Furguson, 132. 


8. If a subscribing witness to a paper, when called on to prove his handwrit- 
ing, deny it, experts may be appointed to establish it, by comparing the 
signature to the paper with the admitted signature of the witness. This 
is an exception to the general rule that a party cannot contradict his own 
witness. Olinde v. Saizan, 158. 

9. A copy of a record appertaining to a court, certified under the Act of Con- 
gress of 20th May, 1790, by the attestation of the Clerk, with the seal 
of the court annexed, and certificate of the Judge that the attestation is 
in due form, is competent evidence. 

Virginia and Celesie v. Himel, 185. 


10. Although a party may sometimes be permitted to allege and prove that the 
form of a legal contract has been used to cover a corrupt or flagitious 
transaction, yet such an allegation puts the party who makes it in a posi- 
tion so questionable, that the Judge is not only authorized, but obliged, 
to sift with the greatest care the evidence adduced in its support, and only 
to give his credence when the evidence is so complete that it forces itself 
upon the conviction with the power of demonstration. 

Hertz v.. Wilder, 199. 
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EVIDENCE (Continued). 

11, Certain facts deemed sufficient evidence in corroboration of the testimony 
of a single witness who proved an express promise to pay a demand ex- 
ceeding $500. Tunnard v. Hill, 247. 

12. The recital in a notarial act signed by a party, or in a petition in court 
signed by his attorney at law, describing said party as being “ of the city 
of New Orleans,” or “residing in New Orleans,” will not eonelude him in 
another action from denying that he is a citizen ef Louisiana. 

New Orleans v. Sheppard, 268. 


18. This was an action on an account, its correctness was only proved by one 
witness. There was judgment for the plaintiff. It appeared that there 
was no cross-examination of the witness, and no appearance for defendant. 
From the face of the account itself, it was obvious that defendant was not 
bound for some of the charges; the case was, therefore, remanded. 

Harrison v. Mc Cawley, 270. 


14. Stumett, C. J., (with whom concurred Srorrorp, J.,) dissented on the 
ground that the witness had proved the correctness of the account, to 
the reception of which in evidence no objection was made. Ibid. 


15. An unofficial copy of a power of attorney may be given in evidence, where 
the party offering it cannot procure the original. 
, Montgomery v. Routh, 316. 
16. Wheeler was a member of the firm of Wheeler & Ellis, and was called on 
as a witness by-Sione and F. B. & Co. to establish that the judgment due 
by Wheeler & Ellis had been extinguished by a payment by Ellis, his 
partner. Held: that on the score of interest, he was not a competent 
witness. Ellis v. Fisher, 488. 
17. In an action by the holder against the endorser of a note, the maker is not 
a competent witness to prove that the endorsement was for his accommo- 
dation. Dunn v. Chaffe, 498. 
18. Where the maker of a note relies on payment before endorsement, or on 
any other legal defence, the burden of proof of the time of the endorse- 
ment rests on him. Davis v. Steevens, 496. 


19. Anadmission that F. P., if present, would swear that he was appointed ad- 
ministrator of A.’s succession in, September or Octoher, 1848, is not 
proof that F. P. was the duly qualified and acting administrator on the 
4th November, 1848. Simon v. Reynaud, 506. 


20. In authenticating a record, under the Act of Congress of 26th May, 1790, 
the Judge stated “that full faith and credit are due to his acts as such 
clerk.” Held: That did not satisfy the statute, which required the 
Judge to certify “ that the attestation of the clerk is in due form.” 

Fitepatrick v. Williams, 517. 
* 21. In this case the judgment ‘creditor sued the Sheriff for misfeasance in of- 
fice, in counselling the judgment debtor to remove his property to avoid 
a seizure. The debtor was called to testify on behalf of the Sheriff, and 
on his voire dire stated: “I believe I have an interest in this case. I 
feel just this way; I never did owe Davis (the plaintiff) the debt, and 
he never can collect it of me. If Col. Barham (the Sheriff) has it to 








854 INDEX. 


EVIDENCE (Continued). 
pay, I shall feel in honor bound to help him. I should only feel legally 
bound to pay Col. Barham the debt and interest in case of Davis y, 
Myself.” Held: That the witness was incompetent. 

Davis v. Barham, 528, 


22. An overseer who is to receive from his employer, in compensation for his 
services, the one-fifth of the crop, must, in an action against his efnployer 
for his wages, show the value of the crop. 

Talbert y. Stone, 587. 


28. Death bed declarations, of one, at whose death a statu liber obtains her 
freedom, made in the presence of a defendant who, when sued by the 
statu liber for freedom, pleads prescription, are admissible, as going to 
show the origin and nature of possession upon which the plea is based, 
and also to show the bad faith of the defendant. b 

Matilda v. Autrey, 555. 


24. Parol evidence is admissible to prove the publication of a notice to sell 
school lands. Knott v. Gough, 562. 


25. There is a tacit obligation by the party to a suit who summons a witness, 
to pay his legal fees. But a witness cannot maintain an action for his 
fees against a party who did not summon him, merely because such 
party was cast. Smith v. Shreveport, 582. 

- 26. Where the answer alleges that another party owns the note sued on, who. — 
had warned defendant not to pay any one else, interrogatories pro- 
pounded by defendant to prove by the plaintiff’s own oath that he was 
not the bona jide holder of the note, and had no interest in it, are rele- 
vant to the issue, and the court should order them to be answered. 

Meyer v. Eckles, 626. - 

27. Where it would seem from a receipt, that the owner of a building has 
paid his contractor for repairs in anticipation of the time when due, the 
burden of proof. is on him, when sued by a furnisher of materials on an 
attested account, to show that at the time of the service of the attested 
account upon him, he had not really paid in anticipation, and that he 
did not then owe the contractors. Offutt v. Scribner, 639. 


28. In a petitory action by the wife, for her property, sold by her husband, 
testimony to prove an account against the wife, and that the items 
thereof were a part of the consideration of the sale by the husband, and 
enured to her benefit, is inadmissible. 

Beauchamp v. Whittington, 646. 


29. A copy taken from the records of a church and certified by the officiat- 
ing priest, is not admissible in evidence to prove the age of a party. 
Maloauz v. Lavergne, 673. 
30. In a suit on a note, where defendant pleads a failure of consideration, thes 
onus of proving the failure, is upon him. Muggah v. Tucker, 683. 


$1. The maker of a promissory note is not a competent witness for his surety 
in an action by the holder vs. the surety. His eventual liability tothe 
surety for costs of suit, if plaintiff succeeds, is sufficient to exclude his 
testimony. Neda v. Simon, 700. 
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EVIDENCE (Continued). 

82. It is well settled that an authentic act may be shown to be simulated by 
the answers of a party to interrogatories on facts and articles. Such 
answers are not regarded as the parol evidence prohibited by C. C. 2256, 
2215. Semeré v. Semeré, 704. 


z 83. But where the answers to interrogatories gre received as written proof, 
| _ in cases where written proof is required by law, parol evidence cannot 
, Be received to contradict them. Ibid. 


84. Parol evidence is admissible to correct a mistake in the date of a receipt 
produced by the defendants. 4 
Municipality No. 1 v. Wheeler, 745. y 
85. A receipt is not conclusive against the party signing it, but it is to be 
deemed prima facie evidence of the fact it asserts, and the intention it 
) purports to express; the burden is on the party who desires to contra- 
dict or escape from it, to make out a clear case of error or fraud. 
Gray v. Lonsdale, 749. 


86. Although the name of the curatrix, as stated in the letters, be incomplete, ; 
the production of them by her is prima Jacie sufficient to prove that 
she is the person intended. Tremble v. Brickta, 778. a 


) 87. The acknowledgement of the husband and wife in a marriage contract, 
that the wife is possessed of paraphernal funds, is not proof, as respects 
third persons. Block v. Melville, 784. iq 


88. Plaintiffs offered in evidence, “the drafts and protests filed with the peti- 
tiof.” No objection was made to the introduction of these documents. 
Held: That the introduction of the documents, without objection, was 

itself sufficient proof of the endorsements of the drafts sued on. 4 

Maawell vy. Kennedy, 798. 


89. When parties are present, or presumed to be present, at the trial of a 
cause, and written instruments are offered and received in evidence 
without objection, the signatures of all persons, properly parties to such 
instruments, are considered as admitted. This well-settled rule of evi- 
dence applies to bills and notes as well as to other instruments. J did. 
































40. Plaintiffs offered to prove that it is the custom in New Orleans for the 
consignee to insure goods consigned for sale, against loss by fire. De- 


| * fendants, who had reconvened, objected, on the ground that there was Sy 
) # : no allegation of a neglect to insure and a loss therefrom. Held: There a 
a] would be great force in the objection if the case stood upon a simple ¥ 
‘ answer, but defendants having, by their pleading, become plaintiffs, the 


‘ evidence was admissable, as tending to rebut the reconventional de- 
mand. Tonge v. Kennett, 800. 
= See Experts—Roper v. Magee, 68. 
Bis: See Hussanp axp Wirr—Malone v. Kitching, 85. 

¢ See Cananat Law—State v. Hanah, 181. “4 4 
3 State v. Brien, 458. om 

State v. Johnson, 456. ; 

See Inrerrogarorizs, &c.— Nicholson v. Sherrod, 588. 
See Taxes— Vermillion v. Corneau, 6%. 
See Supreme Oourt—Lockett v. Toby, 713. 
See Parment—Heddrick v. Bannister, 792. 









INDEX. 
EXCEPTIONS. 


See Brits OF Excerrion aNp PLEADING. 


EXECUTION. 


1, By the Act of 1826, all writs of fieri facias, igsued by the clerks, are re- 
quired to be made returnable in not less than thirty nor more than 
seventy days. P Block v. Maxwell, 5, 

2. The Police Jury authorized its President to transfer to the Sheriff a note 
in payment of his fees. Held: That the transfer being incomplete be- 
fore the Sheriff had agreed to take it, the note was not liable to seizure 
under garnishment process to pay the Sheriff’s debts. 

Dunbar v. Dinkgrave, 545, 

3. It seems that the debt due by the parish to the Sheriff for fees of office is 


not subject to seizure under execution. 
See Partnersnip—Corvin v. Bates, 756. 


EXECUTOR AND ADMINISTRATOR. 


1. W. W. Pugh, who was the tutor of the minor heirs of A. Pomponeau, 
was also executor of her last will. The succession, when opened, was 
indebted to an amount nearly equal to the inventory. Held: That the 
executor is entitled to two and one-half per cent. commission on the in- 
ventory, but not to the additional sum of ten per cent. on the proceeds 

» of the annual crops, as commission for his services as tutor to the minor 
heirs.* Succession of Pomponeau, 79, 


2. A judgment of the Probate Court, ordering that “letters of executorship _ 


be delivered to petitioner on his being sworn and complying with the 
requisites of law,” does not impose upon the heirs the necessity of pro- 
secuting an appeal from such judgment or of rescinding it by action of 
nullity, before bringing a direct suit to remove the executor, on the 
ground that he has not complied with the legal requisites. i 

Yerkes v. Broom, 94, — 


8. The Judge of the Probate Court should not adjudicate, as in case of a 
tableau of distribution, upon the distribution of a fund not in the hands 
of the administratrix, but under the control of another court. 

Succession of Butterly, 258. 


4. The administratrix of a succession is not entitled to commissions on that 
part of the estate which she has not administered. Ibid. 


5. On the settlement of,an executor’s account, the judgment of the court 
rendered on his claim for commissions is final and conclusive, as to any 
demand for personal services, of whatever nature, he may have rendered 
to the estate, unless there has been an express reservation in the judg- 
ment. Simonds v. Creswell, 318. 


6. The appearance of an attorney of absent heirs, in the cause, does not 
destroy the right of the administrator to oppose the allowance of an 
unfounded privilege. Richard v Ouviere, 723. 

See Curator—Scott v. Lawson, 547. 

See Curator—Succession of D’ Aquin, 780. 
See Evipence— Tremble v. Brichta, TT8. 

See Succrssion— Mouton v. Beauchamp, 666. 


* There is an error in the abstract at the head of this case. 
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See SmmvLation. 
See SimvuLatep Sate— Walton v. Birch, 100. 
See Bris anp Notes—Barriere v. Samory, 107. 
Tunnard v. Hill, 247. 
See Proor or Acency—Mather v. Harrison, 798. 

1. This is a question of fact. Defendant contended that he was a capitalist 
who advanced money to plaintiff at an agreed rate of discount, upon the 
bills delivered to him, as plaintiff wanted money from time to time. 
Plaintiff, on the other hand, contended that he dealt with defendant asa 
broker, that the bills were entrusted to him in that capacity, with autho- 
rity to get them discounted, etc. Roubieu v. Palmer, 320. 


FACTOR. 


1. A factor who sells the crop of a succession in course of administration, 
cannot retain the proceeds to compensate a debt due him by the de- 
ceased. Mercer v. Lobitt, 47. 

2. A factor in accepting a consignment, is bound to comply with the condi- 
tions imposed upon him by his principal in relation to the appropriation 
of the proceeds. Palmer v. Horner, 782. 

See Principat anp Acent—Bonnoit v. Fuentes, 70. 


FACTS AND ARTICLES. 


See Evipence— Meyer v. Eckless, 626. 
Semeré v. Semeré , 704. 


FAMILY MEETING. 


1. In proceedings to emancipate a minor under the Statute of 1847, when the 
family meeting has not given a satisfactory detail of the causes which 
make the emancipation necessary or desirable, and where it does not 
state the situation, nature and amount of the minors property, it is dis- 
cretionary with the District Judge to refuse its homologation. 

Virginia Seghers, 423. 
FIERI FACIAS. 
See Execution. 


FRAUDS AND FRAUDULENT CONVEYANCES, 


1. The statute of Alabama concerning frauds and fraudulent conveyances, 
(Clays’ Ala. Dig. p. 254, s. 2,) was intended to protect creditors of, and 
purchasers from, the party in possession. As to them only, a loan or 
conveyance with the reservation of the use, is to be taken as fraudulent 
and the absolute property to be with the possession. 

Hinson v. Hinson, 580. 
See Sate—Piron v. Bach, 18. 
See Inso_vent, &£0.— Blodget v. Hogan, 18. 
FREEDOM. 
See EMANCIPATION. 
See Prescripraox—Matilda v. Autrey, 555. 
GARNISHEES. 


1, The answers of the garnishees must be taken as full proof against the 

seizing creditor until they are contradicted by other evidence. 
MeDowell v. Crooks, 31. 
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GARNISHEES (Continued). 


2. Where the citation to answer interrogatories issued to the firm alone, the 
answer by one member of it will be sufficient, notwithstanding the - 
prayer of the petition was that the individual members of it should 
answer. Ferguson v. Murphy & Co., 53. 


8. Plaintiff obtained a judgment in solido against A., B.and C. A. appealed, 
and the judgment was reversed. But pending the appeal, plaintiff issued 
an execution against B., and garnisheed A., who answered that he had 
funds of B., but if the judgment already rendered against him in the 
suit should be maintained on appeal, then he would owe B. a balance, 
which would depend on the amount of interest and costs due on such 
judgment. Held : The garnishees were liable under their answers. Held, 
also: That the suspensive appeal did not prevent the plaintiff from ex- 
ercising his right of garnishment against A., who had taken it. 

Baker v. Opelousas Railroad, 110. 

4. The answer of the garnishee, that he holds property, not for the present 
benefit of the defendant, but to pay the creditors of the succession from 
which the defendant inherited, is not an admission that the garnishee 
has funds which belong of right to the defendant, so as to bind him by 
his answers to pay the money. Larche v. Kent, 146. 

5. A surety who sues his principal to be indemnified on account of his lia- 
bility, under Article 3026, C. C., is not entitled to guarnishee a debtor of 
the principal, by propounding interrogatories, prior to judgment. 

Mudd v. Rogers, 648. 
See Huspanp ann Wire—Kelly v. Robertson, 308. 
GROG SHOPS. 
See New Ornteaxs—<State v. Prats, 785. 
GUARANTY. 


1. Defendants guaranteed that O. would consign to the plaintiffs sugar of the 
value of $30,000, which O. failed todo. Held: That defendants were 
only liable for $30,000 and interest at 5 per cent.; that they were not 
liable beyond that amount as for commissions on the advances made to 
O., on faith of the guaranteed consignment, and for exchange, &c. 

Dunlap v. Gordon, 248. 
HABEAS CORPUS. 


1. The propriety of admitting to bail a prisoner accused of a capital crime, — 
before conviction, is in all cases entrusted to the discretion of the judge 
empowered to issue the writ of habeas corpus. A mandamus will, there- — 
fore, not be granted to compel the District Court to admit a prisoner to 
bail. The State v. Merrick, 424. i 

2. After the finding of a true bill of indictment for a capital offence, no in- 
quiry can be made into the merits of the case upon habeas corpus, unless 
under circumstances of the most extraordinary character. Ibid. 


HOMESTEAD. 


1. The Act of March 17th, 1852, ‘To provide a homestead for the widow — 
and children of deceased persons,” does not protect the property of the P 
succession from creditors, whose claims existed prior to the passage of 
the Act. Succession of Taylor, 509. 





INDEX. 


HUSBAND AND WIFE. 


1. A fatherin the State of Mississippi, in consideration of natural love and 
affection executed a deed to a slave in favor of his daughter, a married 
woman. The deed contained the following clause: To have and to hold 
the said negro toher (the daughter) and heirs and assigns forever, pre- 
serving to myself, however, and it is hereby expressly understood, as a 
part and parcel of the present that the said negro shall be and remain 
with me and subject to my control during the term of my natural life, 
without subjecting myself, my heirs, &c., on account of services or hire 
of the said slave.” The daughter died. ‘The father and his son-in law 
removed to Louisiana and lived together, until the death of the father, 
some years after. The son-in-law then sold the slave which had been 
conveyed to his wife, and her children set up a claim, as heirs of their 
mother, against the purchaser. Held: At the instant of the execution 
of the deed the title and possession in the slave vested in the daughter, 
whose husband, in virtue of such transfer of the title and possession to 
his wife during marriage, became the owner of the slave, subject to the 
loan forservice to the father during his natural life, and after the death 
of his wife and his father-in-law, the husband had a right to sell the 
slave. McCall v. White, 577. 


2. Where there is no separation of property between husband and wife, a 
purchase by the wife must be considered as a purchase by the communi- 
ty, and the property liable for the community debts. 

Andrew v. Bradley, 606, 


. Property acquired by the husband as a donation or as a confirmation of a 
settlement right, by the award of a Board of Commissioners in May, 
1811, ratified by Act of Congress, does not enter into the community of 
acquets. Pargoud v, Pace, 618, 


4. A renunciation by the wife of her right of mortgage on her property, 
sold by the husband, is not an alienation of her title. 
Beauchamp v. Whittington, 646. 


. The right of a wife to a distributive share of a succession, is not compen~ 
sated by law by a debt due the estate by the husband for the purchase 
of property at the succession sale. Succession of Thibodaux, 653. 


. A judgment creditor of the husband will be enjoined from seizing the pa- 
raphernal property of the wife, when she retains the administration 
thereof. ep Freeman v. Ryan, 660. 


. The filing a petition by the wife, to enjoin her husband from disposing of 
her property, issufficient evidence that she retains the sole control thereof. 
, Ibid. 


. The holder of a negotiable note made by the husband, and acquired be- 
fore maturity and without notice, is entitled to enforce the same against 
the community property, after the death of the husband, notwithstand- 
ing the note was given for the individual debt of the husband. The 
holder will not be compelled to proceed against the separate estate of 
the husband. Succession of Curtis, 662. 





INDEX. 


HUSBAND AND WIFE (Continued). 
9. The needy surviving spouse cannot in any case take from the succession ry 
of the deceased spouse, more than a child’s share. E 
Succession of Derouen, 675. 

. When the surviving spouse has already inherited a deceased child’s share, 
such survivor will not be allowed to take from the succession another's 
share as a marital portion. Ibid. 

. In applying the law with reference to the marital portion, the circum. 
stances of the surviving spouse must always be taken into account. 

Ibid. 

. The wife is without legal capacity to alienate or hypothecate the commu- - 

nity property. Cabrol v. Jourdain, 686. 


. Amortgage made by the wife, during the existence of the community, 
though made with the authorization of the husband, cannot prejudice 
his creditors. Ibid. 

. A judgment of separation, in favor of the wife, rendered on the 14th of 
November, and followed by an execution issued on the 30th of March 
ensuing, under which all the property of the husband was sold in satis- 
faction of the judgment, is a sufficient execution of the judgment within 
the meaning of Art. 2402, C. C., to make the judgment vaiid. 

Cormier v. Ryan, 688. . 


. Where, after such a separation, slaves are bought by the wife, who takes 
title in her own name, and it is proved that she inherited, while sepa- — 
rated, money sufficient to pay for the slaves, and no evidence is adduced 
to impeach the good faith of the purchaser, the court will restrain by 
injunction the sale of the slaves, as belonging to the succession of the 
husband, though inventoried as part thereof. Ibid. ; 


. The husband cannot, in virtue of the right with which he is invested by 
the common law in his wife’s movable property, claim, after her death, 
her movables in course of administration in Louisiana, to the prejudice 
of those whose right thereto flows from our own statute of distribution. 

Marcenaro v. Madelilo, 772. 


. It does not appear clear that by the common law the husband has a vested © 7 
interest in the choses in action of his wife, not reduced to possession, 
during coverture, which would enable him to claim such interest, after 
her death, in a country where the policy of the common law was at all 
different. Ibid. 


. Where the wife is not separated in property from her husband or has not 
the administration of her paraphernalia, a debt contracted by her is 
charge on the community, for which her husband is alone liable and can 
alone be sued. Scanlan v. Warwick, 30. 


. Where a creditor charges that the judgment of the wife against her hus- 
band was obtained through fraud and collusion, the burthen of proving __ 
that such judgment had a legal foundation, is upon the wife. 

Malone v. Kitching, 85. 


. The right of a wife to a separation of property is not limited to the cases 
mentioned in Art. 2399 C.C. ~ Wolf v. Lowry, 272. 
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HUSBAND AND WIFE (Continued). 


21. If there be such derangement of the husband's affairs, or if his habits 
and circumstances be such as to render a separation necessary to pre- 
serve the acquisitions of the wife for the use of her family, a separation 
will be decreed. Ibid. 


22. The wife is not separately liable during the existence of the community, 
for debts created by the husband’s drafts, though the moneys raised 
thereon were to pay the debts of the wife before the marriage. 

Kelly v. Robertson, 303. 

28. The wife who is indebted to the community cannot be garnisheed during 
the community for its debts. . Tid. 


24. The wife is not responsible for the debts of the community while it exists. 
Ibid. 
| 25. No action can be maintained to liquidate the affairs of the community, and 
establish the wife’s indebtedness thereunto, until it is dissolved. The 
community can only be dissolved by action for divorce or separation 
from bed and board. Ibid. 


26. The incapacity of a married woman to contract, is not absolute. 
Zuntze v. Oornen, 483. 
27. A married woman who signs a note and executes an authentic act of 
mortgage, with the authority of her husband, to reesise its payment, Zd Cer 

cannot arrest an order of seizure and sale simply on the ground that she 

a was a married woman. Nor can she arrest such an order upon a mere 
i suggestion of want of lawful consideration of the notes, without affidavit. 

4 Ibid. 
28. Where the authentic acts bear intrinsic evidence that the wife has ex- 
ceeded her powers, the Judge should not issue an order of seizure and 
sale; but where they do not bear such evidence, the order should be 
; issued, and the wife left to her remedy, like other defendants in execu- 
| tory process, by injunction upon affidavit. Ibid. 

29. A marriage was solemnized in Mississippi between a resident of that State 
and a minor resident of Louisiana, the tutor not objecting thereto, and 
= Mississippi being the matrimonial domicil and so contemplated by the 
> parties at the time of the marriage. Held: That although it was the 
intention of the parties to be married in Louisiana, which was prevented 
solely by accident, yet the marriage was not constructively and de jure 
a marriage in Louisiana, and after the death of the husband, the widow 
was not entitled to any portion of the estate in Louisiana as community 
property under the Code of 1808, which was in force at the time of the ‘ 
marriage. Connor v. Connor, 440. 





80. That certain monies belonging to the wife in Louisiana and received by 
the husband and invested by him in property in Mississippi, did not 
constitute her paraphernal funds for which the husband was liable, but 
became the absolute property of the husband jure mariti, under the 
laws of Mississippi, that being the matrimonial domicil. Ibid. 


81. That the widow having brought no dowry and being left in comparatively 
necessitous circumstances; is entitled to her marital portion in the real 
estate of Louisiana. Ibid. 


pH We 


b* > 
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HUSBAND AND WIFE (Continued). | 


82. Under the common law, as it prevails in Georgia, the husband by the fact 
of marriage becomes entitled to the slaves and other personal property 
of his wife, although he may not have reduced the slaves to his exclu- 
sive possession. And where the spouses afterwards remove to Louisi- 
ana, the value of the property thus acquired cannot be made the basis 
of an action by the wife against the husband. It is otherwise with 
respect to sums of money received by the husband from the sale of his 
wife’s real estate, and with respect also to choses in action not reduced 
to possession by the husband, but collected after the removal of the 
spouses to this State. Henderson v. Trousdale, 548. 


88. Where there is nothing to show fraud and collusion on the part of the 
husband and wife, in an action for the separation of property, an error 
in the amount for which the judgment has been rendered, should not 
avoid its effect upon after-acquired property. Ibid. 


34, The tenor of the petition and a prayer for general relief may justify a de- 
cree for separation of property without an express prayer to that effect. 
Ibid. 
35. The wife is not bound for a proportion of the marriage charges under 
Articles 2366, 2409 of the Civil Code, unless she has reserved to herself 
the management of her paraphernal property, or unless there has been 
judgment of separation of property between herself and husband. 
Hill v. Tippett, 554. 


See Morteace—Gillett v. Deranco, 21. 

See Practice—Hedrick v. Bannister, 208. 

See Prescaiprion—Stewart v. McCalop, 332. 
See Donation—Succession of De Bellisle, 468. 
See Morteace—Succeasion of Lataste, 684. 
See Evipence— Block & Melville, 784. 


INDICT MENT. 
See OnmminaL Law AND REFERENCEs. 
INJUNCTION. 
1. An affidavit for an injunction that “the allegations contained in the peti- 
tion, and which render an injunction necessary, are true,” is defective. 
Campbell v. Boute, 114. 
2. Vagueness in an injunction affords a good ground for its dissolution. 
Avery v. Onillon, 127. 


8. To obtain an injunction against an order of seizure and sale, without giving 
surety, the petitioner for injunction must allege, under oath, some one 
of the grounds mentioned in Art. 739 C.P. Beatty v. Dufief, 266. 


4. The verdict of the jury was against the principal in an injunction bond, 
and did not include the surety; but the judgment of the court was 
against the surety also. Held: That the surety was not, on this account, 
entitled to a reversal. The surety is considered by the statute in the 
light of a plaintiff in the injunction suit. Mason v. Poulallier, 418. 

5. In assessing damages against the plaintiff in injunction, the Judge is au- 
thorized to allow an amount up to twenty per cent. without proof; 
beyond that, there must be proof of the damage. Ibid. 
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INJUNCTION (Continued), 
6. The writ of injunction may be granted in all cases when it is necessary to 
prevent one of the parties to the suit from doing an act injurious to the 
other party, and for which an action will lie. (©. P. 308. Therefore, in 
an action to annul a judgment, obtained by the wife against her hus- 
band, on the ground that it was obtained by fraud and collusion, an 
injunction will lie to restrain the wife from executing her judgment. 
. Klein v. Coon, 522. 


7, An affidavit “ that all the facts and allegations in the foregoing petition 
are true, and those stated to be derived from the information of others, 
he believes to be true,” is sufficient to authorize an injunction. 

Ibid. 

8. When the succession of a partner in community is unsettled and insolvent, 
the court will restrain by injunction any creditor of the community 
from seizing and selling the community property—that property being 
the common pledge of the creditors of the community. 

Petry v. Booth, 682. 


9. It would be a prudent and proper practice in cases affecting the public 3 
) health or convenience, or the enforcement of police regulations gene- 
; rally, that applicants for writs of injunction should be required, before 
the writ is granted, to establish contradictorily, at least a prima facie 
necessity for the protection of the writ. Chatard v. Orleans, 752. 


RS See Compensation—Hart v. Cannon, 721. 
See Surery—Corning v. EWiott, 758. 


INSURANCE. 


1. Insurers are estopped from denying payment of the premium where there 
is an acknowledgment in the policy, unless they can show that the ack- 
nowledgment was made in error, by fraud or duress. 


Michael v. Nashville Ins. Co., 787. 


2. Where insurers plead non-payment of the premium as a bar to recovery 
on a policy, and in a supplemental answer alleged misrepresentation and 
concealment, the first is waived. Ibid. 

8. When premises insured against loss by fire have been thoroughly ex- 
amined by the agent of the insurers, it is conclusive upon the insurers 
as to whatsoever is apparent. Ibid. 


ees eae 


4, To recover against a consignee, of goods which had been burnt, while in 
his possession, and not insured by him, it must be made to appear by 


he 


g 4 i the most conclusive proof, that it is the custom for commission merchants 
e £ to insure goods consigued to them for sale, unless instructed to the con- 
§ trary. Tonge v. Kennett, 800. 
, @ 5. A special plea to that effect is necessary to put the plaintiff upon proof 
3s 8 of his interest in the life insured. 
t, = Kennedy v. New York Ins. Co., 809. 
co 6. The agent of a foreign insurance company received the premium upon a 
life insurance, and gave his receipt, which, it was agreed, should be 
u @ exchanged for a policy, within thirty days, if the insurance was not 
f; rejected by the parent office. Held: The “temporary policy” did not 


terminate at the expiration of thirty days; that time was fixed as the 


INDEX. 
INSURANCE (Continued). 

period within which the policy was to be exchanged for one from the 
parent office. It was the duty of that office to forward the rejection of 
the contract, made by their agent, to the office at New Orleans, (where 
the “temporary policy” was entered into,) immediately on receiving 
notice of the contract made on their behalf by their agent. The insu- 
rance office could not therefore relieve itself from liability by rejecting 
the insurance, when, after the lapse of thirty days, it received notice of 
the death of the person insured. I bid. 


7. Kennedy had an insurable interest in the life of Matthews to the extent 
only of one-half of the amount due by Matthews to Kennedy & Foster.— 
Lea, J. Ibid. 


INSOLVENT AND INSOLVENCY. 


1, Article 2049 of the Code, whereby “‘ debts due by the insolvent shall be 
deemed to be due, although contracted to be paid at a time not yet ar- 
rived,” does not reach conditional obligation. 

Denegre v. Milne, 824. 

2. Where the creditor of an insolvent who has been placed upon the bilan, 
and duly notified thereof, afterwards sues the insolvent for the same 
debt, and obtains a judgment by default, which he regularly confirms, it 
is inadmissible to say that such judgment is absolutely null and void, 
The insolvent, when cited, should have pleaded his cessio bonorum, and- 
if his creditor could show no legal cause to take the case out of the 
usual category, the plea would prevail. Miller vy. Marigny, 338. 


8. A concordat entered into between a firm and its creditors extinguishes 
only the debts due by the firm—not those due by the individual mem- 
bers of it. Terry v. Harris, 625. 
INTERNAL IMPROVEMENT. 


See Taxes—RAILROADS. 


INTEREST. 


1. The obligation of a borrower from the Union Bank of Louisiana, to pay 
ten per cent. interest on loans made on stock, after maturity, was recog- _ 
nized in Bermudez v. Union Bank, 7 An. 62. The decision is correct. 

Union Bank v. Lobdell, 1380. ~ 

2. The following mode of calculation of interest is in conformity to Art. 2160 ; 
C. C.: The principal and interest due at the time of payment, were 
calculated; and when the amount paid was less than the interest ac- — 
crued atthe time, no deduction was made from the grossamount of prin- ~ 
cipal and interest, until by another payment, the amount received was 
made equal at least to the accrued interest. The principal and interest, 
up to that time, were then added together, and’ from the total, was de- 
ducted the aggregate of the several payments made since the last deduc- _ 
tion of the interest. Ibid. 


3. Rule for computing interest where there have been partial payments. 
Calculate the interest on the principal ffém the maturity of the debt, 
till the day of partial payment, and add the interest to the principal; 
deduct the partial payment from the amount, the balance continues to 
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INTEREST (Continued). 
bear interest until the next partial payment, and so on unless the pay- 





.7 ment made is not sufficient to extinguish the interest thendue. But where 
J 5 the payment is not sufficient to extinguish the interest then due, if a 
' f new balance is struck by deducting such payment from the aggregate of 
J : the principal and interest, and the balance taken as a new principal, the 
"= interest will be compounded. So, if the payment be less than the inter- 
g . est due, the surplus of interest must not be taken to augment the prin- 
‘3 cipal. . Bind v. Lobdell, 159. 

t 4. Where an obligation bears interest on its face, it is not necessary to pro- 


test the same to make it carry interest. C. C., 1981. 
Keith v. New Orleans, 4238. 


INTERLINEATIONS. 
Ye 1. Interlineations made before the bond had been signed does not vitiate it. 
i State v. Gilbert, 524. 
INTERROGATORIES. 


1, It is only when the party having no advocate of record resides neither at 


the place where the court is held, nor in the parish where the deposition 
it is to be taken, that the mode of giving notice to such party shall be by 
i delivering to the Clerk of the court a copy of the interrogatories to be 
4 : by him stuck up in his office. Underwood v. Lacapare, 766. 
he INTERROGATORIES ON FACTS AND ARTICLES. 
1. Where a party to a suit is required to answer interrogatories in open 
“eg court, the questions should be read severally to him in open court, on the 
- day fixed for the purpose by the order of the court; he should dictate 
his answer to the Clerk, that they may be put of record, in the presence e 
of the Judge and of the opposite party. Nicholson v. Sherard, 533. «5 
2. Therefore, where the answers were written by the counsel of the party . 
: interrogated, out of court, and brought into court, and sworn to in open 
ay is court, and leave obtained to file them without being read to the court, 
g- 6 and without the knowledge of the opposing counsel, Held: that they 
; cf were not admissible in evidence: I bid. 
# IMPROVEMENTS. 
60 # 1. A bona fide possessor of land who is evicted by judicial partition, is enti- ’ 
abd bs tled to recover the value of improvements which he has put upon the 
— land. Davis v. Wileonen, 640. 
in- 
as JOINT AND JOINT AND SEVERAL. B 
at, See PamoraL anp Acent—Olinde vy. Satean, 155. 
de- See Action—Huston v. Fisk, 769. 
4 1, An agreement by which one creditor obtains from his debtor an illegal 
preference over the other creditors of the debtor, will be set aside, al- 
ts. eI though the agreement may have been carried out through the instru- 
Pp: } mentality of the courts. - Blodget v. Hogan, 18. 
a 
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JOINT OWNERS. 
1, 


2. 


3. 


JUDGMENT. 
1, 


INDEX. 


A co-proprietor, in possession of lands owned in common, has no right in 
the absence, and without the express assent, of his co-proprietor, to 
make unnecessary improvements, e. g. building cabins, planting 
orchards, &c., and compel the absent owner to contribute therefor. 

Smith v. Wilson, 255. 

If the expenditures made be such as it was lawful for one proprietor to 
make in the absence, and without the knowledge of, the other, then the 
liability of the latter is for an equal share of the expense, accompanied 
with an equal participation in the resulting benefit. 1 bid. 


The duty of the co-proprietor who is present and in actual possession, is 
to take the same care of the property, as if it was wholly hisown. __ 
‘Ibid. 
See Acrion—Huston v. Fisk, 769. 


A judgment will be set’aside where there is no contestatio litis between 
the parties to it. Slark v. Broom, 21. 


The judgment of a court, having jurisdiction over the person of the mi- 
nor, and of the subject matter of his application, and rendered upon due 
notice of the suit to the tutor—unreversed by appeal or action of nulli- 
ty—cannot be questioned collaterally, on the ground of the alleged in- 
formality, antecedent to the decree, and after the jurisdiction of the court _ 
had attached. Jeannet v. Ricker, 66. 

A judgment reciting that it was rendered on due proof of plaintiff's de- 
mand, contains sufficient reasons for judgment. 

Canal Bank v. McGloin, 240. 

The reasons for judgment, strictly speaking, form no part of the judg- 
ment itself, although they may, with propriety, be consulted to explain 
an ambiguity. Keane v. Fisher, 261. 

A court will not arrest the execution of legal process for matters dehors 
the record, without bond and affidavit of the party asking relief. 

Piernas v. Milliet, 286. 


But where the process of the court appears on the face of it to have been 


wrongfully issued, the court will at the mere suggestion of the party 

liable to be injured, arrest such process; and in such case it is not ir- 

regular to order a provisional stay of execution pending a rule to quash. 
Ibid. 


The seizing creditors cannot contest the reality of a judgment right, ac- 


quired before the existence of their own claims. 
Dinkgrave v. Norwood, 564. 


. Plaintiff cited the defendant, “ Etienne Cordeviolle,” a defaulting tax- 


payer, according to the Act of April, 1853, p. 86, by public advertise- 
ment, under the name, “ £. Cordoviatti.” A judgment by fault was 
confirmed against him, and notice of the same was served on him in his 
true name. Held: That no reasonable j-ronunciation can make the 
word published, ‘‘ Cordoviatti” sound like Cordeviolle, that the name 
advertised is not the name of defendant, and that the error is fatal. 

New Orleans v. Cordeviolle, 727. 
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JUDGMENT (Continued). 


9, A clerical error in a judgment, by which the husband’s and not the wife’s 
name is inserted, where tax bills are in her name, not regarded. 
New Orleans v. Mrs, Jeter, 767. 


10. A judgment, rendered by a court of competent jurisdiction, against a 
party who was personally cited, cannot be treated as an absolute nullity. 


0 MeDenogh v. Gordon, 794. 
See Supreme Court—Haye v. Hays, 642. 


1e 
od JURISDICTION. 

See Courts. 
is JURY. 

1. It is competent for the court of the first instance, without motion made 
by either party, to refer a cause to a jury, when the nature of the ques- 
tions involved,geems to render it proper that a jury should pass upon 
them. When the cause has been referred, the right to a jury trial can 

m only be dispensed with by the consent of both the parties. 


Livaudais v. Spear, 24. 
® 2. In a case of a felony, where the jury after having retired to consider 
e their verdict, at length informed the Judge that they could not agree, 
- and the Judge thereupon stated that he must have a verdict in the case 
i —that it was one of peculiar character, and that he had reason to be- 
t lieve that some of the jury had been tampered with previous to the trial. 
3 Held: That such remarks had a tendency to coerce the jury into a ver- 
dict from improper motives, and are sufficient grounds for remanding 
the case for a new trial. State v. Ladd, 271. 


8. A verdict of a jury for plaintiff in accordance with a former judgment of 
the District Court in the same case, upon a doubtful question of fact ; 
held to be sufficient to authorize an affirmance by the Supreme Court 
of a second judgment based upon the verdict, though the plaintiff failed 
to present clear and indisputable proof of a right to recover. 

Thompson v. The General Mutual Insurance Co. of N. Y., 285. 

4. Where the answer sets up no plea of want or failure of consideration of 
the notes sued on, supported by the oath of defendant, as required by 

. the Act of 1839, he*is not entitled to a trial by jury. 

Foster v. Levison, 584. 
_ 5. In the assessment of damages in such cases, much discretion is left to the 
jury. Chataigne v. Bergeron, 699. 


LEGACY. 


Weer i 


See WILLs. 

1, It cannot be urged by way of opposition to an executor’s account that the 
legacies are illegal, “ being disguised donations in trust for a concubine of 
the deceased ”—such an objection must be made the object of a separate 
and distinct action against ,all the parties interested in maintaining the 
will, or who are in possession of the property derived by it. 

Succession of Barker, 28. 

2. A legacy .of the rent of a. house to A., during her life, and of the house 
itself to B., after her death, is the legacy of the usufruct to one, and of 

the naked ownership to another, which is allowed by law. I bid. 
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LEGACY (Continued). 3 
8. A clause in a testament authorizing a legatee to spend for her own private 
use all the balance of the testator’s estate, both real and personal, does 
not confer the right of disposing of the property by testament. 
ri. Michel v. Beale, 352. 
4. Effect must be given to the will of a testator according to his intentions, 
so far as those intentions can be legally carried out. I bid. 


5. A testator has clearly a right to provide that the usufruct of the wife might 
be established for her greater benefit on the proceeds of the sale of his 
property, rather than on the property itself; but this usufruect must be 
one in the legal sense. Ibid. 


6. Where the usufructuary under the will has a right to the usufruct of the 
property itself, or to require that it be sold and her usufruct established 
on its proceeds, and prefers the latter, the sale should be made at publie 
auction, to the highest bidder, and after publie notice by advertisement, 

Ibid. 

7. A bequest in these words, “I give and bequeath to my child, J. D., $3,000, 
to be paid him on his attaining the age of twenty-one years,” is an abso- 
lute gift which does not lapse by the death of the child before attaining 
his majority, but vests immediately in the heir of the child, on the death 
of the latter. Leonora v. Scott, 651. 


_ 8. When, in such a bequest, the testator directs interest on the legacy to be. 
paid for the support and maintenance of the child, the heir of the child 
will be entitled to the interest also. Ibid. 


LESSOR AND LESSEE. 


1, The lessee cannot make repairs at the lessor’s expense, unless he complies 
with the Art. 2664 of the Civil Code, and puts the landlord in default. 
Talley v. Alexander, 627. 


2. The lessee can convey no greater rights to the under tenant, than he him- 
self possesses. Ibid. 


LETTER OF CREDIT. , 


1, A telegraphic dispatch, by a factor to his consignor, in the words “ we will 
honor your sight eheck for $2,000, being excess of remittances to meet 
acceptance,” is an unconditional obligation te honor the sight check of 
the consignors for that amount, and a third person who purchases such 
check will be entitled to recover of the factors, although an attachment 
may have been levied in their hands by a creditor of the consignors. 

Hewitt v. Goodrich, 340. 


LEVEES. 

1. The plaintiff alleged that the crevasse occurred through the omissions 
and neglect of the defendant. We concur with the District Judge in the 
opinion that, under the Act of 1840, p. 127, the city, as proprietor of the 
lot in front of which the crevasse took place, was not bound to keep the 
levees in repair, and that the duty rested elsewhere, and was the subject 
of ratable taxation. Lepretre v. New Orleans, 112. 








INDEX. 


LEVEES (Continued). 
2. Held: That the Police Jury of the parish of Madison was liable, unde 
their ordinance of the 3d of January, 1850, for work done on the requi- 
‘ sition of the Levee Inspector, by a front proprietor on his own levee. 

















































Morancy v. Madison Parish, 222. 
ns, 2. The claim being under the ordinance, there can be no recovery unless the 
; erdinance be complied with. Sime, C. J., and Srorrorp, J., dissent- 
ght ing. I bid. 
his & 8. In an action by a Police Jury against the proprietor for work done in 
be making the levee, ditches, &c.,on his land. Held: That the proprietor 
I was bound to pay its value. §§ East Baton Rouge v. McDonogh, 895. * 
the LIS PENDENS. " 
hed 1. The pendency of an action to annul a supposed judgment is no bar to a 
blie rule to quash a fi. fa. which issued thereon. 
nt. Piernas v. Milliet, 286. 
A See Przapisc—Schmidt v. Braunn, 26. 
00, MALICIOUS PROSECUTION. 
S0- 1. To sustain an action for malicious prosecution, the prosecution complained 
ing of should be shown to have been destitute of probable cause. What 
ath will or will not amount to a probable cause, will depend on the circum- 
stances of each particular case. - Talbert v. Stone, 587. 
be. 2. Probable cause does not depend on the actual state of the case, in point of 
ild fact, but on the honest and reasonable belief of the party prosecuting. 
Ibid. 
MANDAMUS. 
1. A mandamus will not be awarded to compel a Judge of the District Court 
ies to allow a peremptory exception to be filed, or to compe! him to grant an 


appeal from the refusal to permit the exception to be filed. The proper 
practice is to reserve a bill of exceptions to the refusal of the Judge to 
m- allow the peremptory exception to be filed, in order to bring the matter 
to the notice of this court, upon an appeal which the party might be en- 
titled to at a subsequent stage. 
State v. Judge of the Second District Court of New Orleans, 204. 


7 ; 2. The mere refusal to allow the filing of a plea is not, of itself, such a judg- 
| F ment as entitles the party offering the plea to remove the case at once 
. from the court of the first instance by appeal. I bid. 
a 3. An application for a mandamus must be sworn to. 
< Leland v. Rose, 415. 
4, Mandamus will not lie where party has a remedy by appeal. 
F State v. Judge of the Second District Court, 420. 
4, MARRIAGE. 
6 
a i 1. The courts of Louisiana will not give effect to a marriage or to a marriage 
* i contract, entered into in France, between a free white person with a per- 
4 ; son of color. Dupre v. Boulard, 411. 
t a 2. A surviving spouse who has inherited an interest in the estate of a prede- 


ceased child of the first marriage, forfeits the right of property in such 
estate by a second marriage, and becomes entitled only to a usufruct 
therein. Cook v. Doremus, 679. 
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MARRIAGE (Continued). e 
8. Article 1746 C. C. embraces as well property cast by law to the surviving 
parent, as that which may have been donated or bequeathed. Ibid. 
MARRIED WOMEN. 
See Husspanp anp Wire. 
“MARRIAGE CHARGES. ' 
See Huspanp ann Wire—Hill v. Tippett, 554. 
MARRIAGE SETTLEMENT. 


1. A marriage settlement made in Mississippi might be void for fraud as to 
antecedent creditors, and not necessarily void as to subsequent creditors, 
Spears v. Shropshire, 218. 






MASTER AND SLAVE. 


1. By the the laws of Louisiana a slave may make a contract with his master 
. for his freedom. Virginia v. Himel, 185. 


MECHANICS’ LIEN. 


See Paivitece—Hogg v. Taliaferro, 561. 
See Evipence—Ofuti v. Scriebner, 639. 


MINORS. 























See Tutors. 

1. Under the Code of 1808, inheritances accruing to minors could only be ac- 
cepted with the authority of the Judge, by the advice of a family meet-— 
ing; and not purely and simply, but with the benefit of inventory. 
Similar provisions exist in the Code of 1825. Pargoud v. Pace, 613. 


2. The minor who has been emancipated by marriage, since dissolved by her 
husband’s death, may lawfully sue, without the aid of a curator ad litem. 
Beauchamp v. Whittington, 646 


3. The admission by the widow of the son, that the property conveyed was 
the separate property of her deceased husband, may possibly, be bind- 
ing on her, but it is clear that such admission cannot, in any manner, af- 
fect the rights of her minor children, considering that the ownership of — 
the property, burthened as it is with the obligation of this life annuity, : 
may turn out to be more onerous than advantageous to them. 4 

Succession of Fortin, 739. 

MORTGAGE. 


1. Property of the husband on which the wife had a general mortgage was 
sold. The proceeds of that sale were applied in satisfaction of her mort- 
gages. Held: The wife’s recourse against the property was exhausted, 
and the mortgage should be released. Gillett v. Deranco, 21. _ 4 


2. Where the act of mortgage neither describes the person nor gives the name __ 
of a slave mortgaged, but simply states that Read, the mortgagor, mort- # 
gages to Jewell, the mortgagee, “the property conveyed by him (Jewell) 
this day to the said Rice B. Read, as per act of sale passed before me, £ 
said notary,” and the act of mortgage was recorded, but the act of sale 
wasnot. Held : That the mortgage was insufficient to effect a purchase — 
without notice, for a valuable consideration. Jewell v. Read, 144. 
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MORTGAGE (Continued). 
8. M. made her note for $15,000, and executed a mortgage to secure its pay- 
ment, which was duly recorded. Subsequently, in lieu of this note, she 
made fifteen notes of $1,000 each, payable at same time and with like 
interest as the first note, and, by notarial act, the original mortgagee 
reserved his rights under the first mortgage, to secure the payment of 
the series of notes. Held: That the registry in the mortgage office of 
the latter act was not necessary to preserve the rights and lien, granted 

by the first act of mortgage. Callard v. Mathews, 233. 









rs 


. A third opponent who claims title to the property against which a mort- 
gage creditor is proceeding, and whose title has been declared null, is 
without interest to litigate the correctness of the judgment as between 
the plaintiff and defendant. Wright v. Steed, 289. 








5. The failure of the purchaser of lands, sold to satisfy existing mortgage 
debts, to record the sheriff’s deed, will not authorize a mortgagee to 
whom nothing was due out of the price of the adjudication to treat the 
sale as null, according to the provisions of the Act of 13th of March 1818. 

Wolf v. Lowry, 272. 

6. Under no circumstances would the subsequent mortgagee be entitled to 
have the lands resold, without reimbursing the price of the former sale, 
which had been applied to prior incumbrances. Lbid. 
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. A friend of Mrs. Joby, whose husband was in embarrassed circumstances, 
advanced money to invest for her benefit. Some portion of the money 
thus advanced was appropriated to the purchase of the property which 
has given rise to this suit, some of it was appropriated to its improve- 
ment. The title to the property was taken in the name of Lockett, but 
for many years Mrs. Zoby and her family resided on it, and she, to all 
appearances, was the owner. Lockett set up a claim against Mrs. Toby 
for rent, she disputed the claim and he denied her title, which was at 
once made the subject of litigation between them. The Court sustained 
Mrs. Toby. The present plaintiffs, having recovered a judgment against 
Lockett, and having recorded it, before the decree in favor of Mrs. Toby 
in the suit for the property was rendered, brought the present action 
against Mrs. Joby, alleging that they had, by virtue of their recorded 
judgment, while the title stood in Lockett’s name, a mortgage to secure 
the payment of their debt. But it appearing that plaintiffs were always 
aware of the true situation of the parties in relation to the ownership of 
the property, and as it did not appear that plaintiffs credited Lockett 
upon the strength of his apparent ownership; it was held that Mrs. 
Toby’s title was not affected by the mortgage of the plaintiffs against 
Lockett. Peters v. Toby, 409. 


















8. The tacit mortgage in favor of minors must prevail over a conventional 
mortgage in favor of a third party subsequently inscribed. C. C. 3282, 
354. Rochford v. Geraghty, 429. 


9. By the omission to reinscribe a mortgage within ten years from the date 
of the first inscription, the effect of the inscription, and not of the mort- 
gage itself, ceases. Consolidated Ass. v. Wilson, 591. 







MORTGAGE (Continued). 
10. Property banks were, by an Act of the Legislature, passed in 1842, 


INDEX. 


relieved from the necessity of re-inscribing mortgages in their favor, 
By an Act passed in 1813, any person having an interest, was authorized 
to cause to be cancelled on the books of the Recorder, all mortgages, the 
inscription of which, had continued more than ten years. This Act did 
not apply to mortgages made in favor of property banks, and the proviso 
applied not only to all stock mortgages executed in favor of property 
banks, or made directly to them, but also to all such mortgages as such 
banks had acquired by subrogation. Ibid. 


11. The wife has a tacit mortgage on the property of the husband for the re- 


imbursement of her paraphernal funds received by the latter, and this, 

although there may have been a marriage contract, by which the wife 

reserved the exclusive administration of her separate property. 
Succession of Lataste, 634. 


12. The legal mortgage resting on the property of a tutor embraces his inter- 


est in real estate bought by a commercial partnership, of which the tutor 
is a member, and such mortgage cannot be defeated by a sale of the 
partnership land fora partnership debt. Malvauz v. Lavergne, 678. 


13. Plaintiff claimed the benefit of a mortgage granted by Bertrand Combe in 


favor of Pierre Pelaunes in 1849. It was a mere simulation, intended 
to protect the property from seizure. Pelaunes gave no value for the 


note secured by the mortgage, and never claimed any rights under it. He~ 


held it simply as the trustee of Combe. Plaintiff was aware of this, 
and at the same time became the simulated holder of the property of 
Combe, which had been previously conveyed to Pelaunes, to avoid the 
pursuit of creditors. Plaintiff’ s answers to interrogatories propounded 
to him, established indeed an indebtedness to him on the part Combe’s 
succession in a sum equal to that called for by the note, but the same 
answers in connection with other evidence received without objection, 
established also that it is an ordinary indebtedness, not legally identified 
with the note and mortgage given to Pelaunes. Held : That the fact that 
plaintiff with full knowledge of these facts, paid to Combe, in 1854, the 
amount of the note executed by the latter in favor of Pelaunes, in 1849, 
cannot give vitality to a mortgage which never had a real existence. 
Richard v. Ouviere, 723. 


MUNICIPALITY. 


See Taxes—Municipality v. Dunn, 57. 


NUISANCE. 
1. It seems that individuals have the right to sue for the abatement of a 


nuisance. Musgrove v. Church St. Louis, 481. 


"2. A cemetery is not per se a nuisance; special circumstances are requisite 


to make it such. Ibid. 
See New Onteans—Kennedy v. Phelps, 227. 


NEW ORLEANS. 
1, The ordinance of the city of New Orleans imposing upon the proprietor 


one-third of the expense of paving the street in front of his property is 
constitutional. City of New Orleans v. Elliott, 59. 
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NEW ORLEANS (Continued). 


2. The Mayor and Recorders of the city of New Orleans have the power to 
dismiss a policeman. Their dismissal for what they may deem sufficient 
cause is final, and the policeman has no appeal. 

Nolan v. New Orleans, 106. 

. The Mayor and Aldermen, &c., of New Orleans are fully empowered to 
enact ordinances and adopt measures of police, for preserving the health 
and promoting the comfort, convenience and general welfare of the in- 
habitants. Kennedy v. Phelps, 227. 

. The power to abate nuisances is a portion of police authority, necessarily 
vested in the corporations of all populous towns. Ibid. 

. A resolution of the Common council directing a city officer to abate a par- 
ticular nuisance under a general ordinance is legal, and cannot be as- 
similated to an ordinance inflicting a fine or penalty upon a particular 
individual. Ibid. 

. The assessment directed by the 8d Section of the Act of 1882, in refer- 
ence to the opening and improvement of streets, applies exclusively to 
the property to be expropriated. The Commissioners are Not author- 
ized to include in such assessment their own fees and other expenses. 

City of New Orleans praying &c., &c., 318. 

. The tax assessed by the Common Council on all drinking houses is legal, 
and the tax upon the keeper of such houses is payable at any period of 
the year when it may be found that he is not provided with a license. 
But the city has no right to close the doors of a drinking house swmma- 
marily because of the failure of the keeper of it to take out a license. 

Bolte v. New Orleans, 321. 


. The Act of the Legislature of the 18th of March, 1850, creating a dis- 
tinction between urban and rural property, in preparing the budget of 
receipts and expenditures of the city of New Orleans, is repealed by the 
Consolidation Act of 1852. New Orleans v. Solomon, 454. 

. The object of the statute of 21st March, 1850, entitled “ An Act to pro- 
vide for the assessment and collection of taxes in this State,” was 
merely to prescribe the mode of assessing and collecting the State 
taxes, and the sections referred to (42, 48, 44, 45 and 78) do not even 
by remote implication repeal the Act which made it a penal offence to 
keep.a grog shop in New Orleans, without a previous license from the 
city corporation. State v. Prats, 785. 

. The Consolidation Act of 28d February, 1852, and the amendment there-~ 
to of the 15th of April, 1858, are entirely consistent with the law of 
1852 requiring a previous license to keep a grog shop. Ibid. 

. A fair construction of the Act of March 16th, 1854, leads to the conclu- 
sion, that to legalize the keeping of a grog shop, a previous license can- 
not be dispensed with, even by the Police Juries and municipal author- 
ities, and that licenses are still essential to the toleration of such houses. 

Ibid. 

. The city of New Orleans had, previous to this information, instituted civil 
proceedings against the defendant in the Fifth District Court, for the 
110 
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NEW ORLEANS (Continued). * # 
purpose of collecting*the amount of the tax required for his license 
a certain penalty imposed by the city ordinance. The record of these 
civil proceedings was adduced in evidence by the defendant, on the trial — 
of the information. The burden of the Judge’s charge, to which the © 
defendant excepted, was, that these civil proceedings should be disre- 
garded by the jury in determining the guilt or innocence of the accused, — 
upon the criminal trial, and that the fact of the civil suit being institu. a 
ted by the city did not amount to a license or the recognition of the 
granting of a license. Held: That it was properly a question of law ¥4 


whether the suit amounted to a license or the recognition of a license. 
Ibid. 


See Aprzat—Wew Orleans praying d&c. éc., 811. 
See Quo Warranro—State v. Ramos, 420. 

See Taxes—New Orieans v. Michaud, 763. 

See ConstrruTion—Wew Orleans v. Cannon, 764. 
See Crration—WNew Orleans v. Schmidt, TT1. 


NEW TRIAL. : 

See Practice—Core v. Coose, 53. 
Shields v. Lanna, 192. 

See Supreme Court—State v. Tucker, 501. 


OFFENCES AND QUASI-OFFENCES. 
1. For discussion of the doctrine of offences and quasi-offences, see the 


dissenting opinion of Sumety, C. J. 
Black y. Carrolton Railroad Oo., 88. — 


OFFICE AND OFFICER. 

1. An action will lie against an incumbent of an office, for the fees and emo- 
luments of the office received by him, after his successor has been daly 
qualified to act, and after demand made for the surrender oi the office, 

Sigur v. Orenshaw, 297. 


See Suenirr—New Or_eans—Port WARDENS—RECORDERS. 
See Raitroap Co.—Dinkgraae v. Shreveport R. R., 514. 
. 
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OFFSETT. 
See Ser-orr. 


PARENT AND CHILD. N 
‘ 1, The surety on an official bond, given in favor of the District Judge, by a : 
father and natural tutor, conditioned for the faithful performance of his ~ 
trust, is not bound. : Aucoin v. Guillot, 124. — 


PARTNERSHIP. 

1. Pauvert had invented a method of clarifying sugar, and had associate 
Duovigneaud with him in the enterprise of obtaining a patent for it in~ 
their joint names in Cuba, and selling the right of using it to planters - 
in that island. Their expectation was to receive a remuneration from” 
the planters, in the form of a certain charge upon each box of sugar 
clarified by the process, of which Duvigneaud was to have a per cent-~ 
age. Held: These social purposes and engagements constituted the 
parties ordinary and not commercial partners. C. C. 2796, 2848. 
Held, also: That Duvigneaud was not bound on a bill drawn by Pau- 
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PARTNERSHIP (Continued). « 


vert ; but the money advanced on it having gone to their joint benefit, 
Duvigneaud should be bound for one-half, as an ordinary partner. 
Riera Hermanos v. Duvigneaud & Pauvert, 114. 


2. Plaintiff obtained a judgment against 7. 0. Bates 4 Co. The pleadings 
nowhere disclosed the individual names of the partners. The N. 0O., 0. 
and G. W. R. R. Co. were garnisheéd by him and asked whether any- 
thing was due by the company to defendants, Thos. 0. Bates & Co., or 
to Thos. C. Bates and —— Benson. The R. R. Company answered in 
the negative. Plaintiff attempted to contradict them. The evidence 
showed that the R. R. Company owed at the time of the service of the 
interrogatories, a firm styled Bates, Benson & Co., more than the 
amount of plaintiff’s claims v. Thos. CO. Bates & Co.; but that Bates, 
Benson & Co. were a distinct firm, composed in part of different mem- 
bers, and doing a distinct business from Thos. C. Bates & Co., and 
that Thos. 0. Bates and William B. Benson belonged to both firms. 
There was no evidence that either firm had liquidated its affairs, or that ‘ 
there was any collusion to defeat the plaintiff’s demand. Held: That " 
the debt due by the R. R. Company to Bates, Benson & Co. was a par- 
ticular asset of that firm, and that as such it could not be taken in exe- 
cution for the debt of an individual member of the firm; nor could the 
supposed interest of an individual member of the firm in this particular 
asset of the partnership, be seized under fi. fa. to satisfy his individual 
debt. No more could the supposed interest of Bates and Benson in this 
asset belonging to Bates, Benson & Co. be seized to satisfy the debt of 
T. C. Bates& Co. If it could not be thus seized in execution, it could 


not be thus attached. Carvin v. Bates, 756. 
See Jour Owners—Smith v. Wilson, 255. 
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PATENT. 
See Pustic Lanps. 
PAYMENT. 

1. “ This is to certify, that I have this day made a full and final settlement 
with W. H. Gaulden, which is in fall of all and every demand up to this 
date. [Signed,} John Jeter.” 

Such an instrument, unexplained, held to be insufficient evidence of the 
payment of a debt due by Gaulden at the date of the instrument, to an 
estate of which Jeter was administrator. Jeter v. Sandall, 237. 


2. The estate of Nicholson held a note due to it by Gamblin, which the ad- 
ministrator assigned to the estate of Shelden, to pay a debt which 
Nicholson’s estate owed it. Held: That this could in no sense be con- 
sidered as an extinguishment of Gamblin’s note, and that the transfer 
carried with it everything’which was accessory to the note, such as 
suretyship, privileges and mortgages. Terrill v. Gamblin, 628. 

8. Defendant made a partial payment on an account, and gave his note, pay- 
able to plaintiff, to the agent of the latter for the balance. The note 
was endorsed by the agent, professing to act for the plaintiff, and was 
subsequently paid by defendant. Held: That, in the absence of proof 
of the agent’s authority to endorse the note, or that the payment made 
was received by the plaintiff, the defendant is not discharged. 

| David v. Neveu, 642. 
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INDEX. 


PAYMENT (Continued). _ 

4. Payment of a note will not be presumed, from the fact of its having ma- 
tured, whilst in the hands of an administrator, who was also the maker, 
when it is found uncancelled in the hands of a subsequent administrator, 
In such a case, the burden of proving payment is thrown of the 
obligor. Mouton v. Beauchamp, 666. 

5. A due bill was sued upon more “than four years after its maturity. It 
was signed by the defendant, but the body of the bill was not in her 
handwriting. A blank space was left, in which the amount expressed 
to be due was inserted in the handwriting of the plaintiff himself. In 
the intervening time between the maturity of the note and the institu- 
tion of the suit, plaintiff had two settlements, one with Mr. Banister 
and one with Mrs. Banister, the defendants, which purported to be 
settlements in full. For a long time subsequent to the date of the bill, 
the plaintiff had access te the papers and accounts of the defendants, 
and stood generally on the footing of a confidential business adviser, 
until a quarrel occurred, which put an end to all friendly intercourse, 
Held : That these settlements are not proof of payment of the due bill, 
nor could they have been admitted for that purpose, but they were ad- 
missible as forming a part of the circumstances, and as tending to show 
the character of the business transactions and relations subsisting be- 
tween the plaintiff and the defendants, from which an inference may be 
drawn with reference to the reality of a consideration for the due bill, - 
and that, under these circumstances, a sufficient showing has been made 
to shift the burthen of proving a valid consideration for the due bill 
from the defendants to the plaintiff. Heddrick v. Banister, 792. 


PETITORY ACTIONS. 
See Actions—Peck v. Bemiss, 160. 
Doles v. Cockrell, 540. 
PLEADING. 
1. Lis Pendens is not necessarily a peremptory exception ; for, if the litiga- 
tion pleaded in the execution be at an end when the exception is argued, 
the exception falls as a matter of course. Schmidt v. Braunn, 26. 


2. Plaintiff sued on a quantum meruit, and afterwards amended his petition 
and set up a written contract. Defendant excepted to the amendment 
on the ground, that it changed the nature of the action. Held: The 
proceedings which took place from the joinder of issue to the filing of 
the amendments and exception, amounted to a waiver or abandonment 
of any objection which the defendants would have had to the form of 
the action. If defendants wished to avail themselves of the®written 
agreement as a bar to the action on the guantum meruit, it should have 
been specially pleaded for that purpose. Roper v. Magee, 61. * 

8. A judgment by default creates a tacit joinder of issue and no dilatory 
exception can be pleaded after it. Cochrane v. Miller, 140. 

4. A special denial is necessary to put a party upon proof of the representa- 
tive capacity in which he sues. Ibid. 

5. In real actions, petitory or possessory, a definite description of the pro- 
perty claimed should be given in the petition. 

McManus v. Stevens, 177. 
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PLEADING (Continued). 
6. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


16. 


17. 


18, 


INDEX. 


The designation of “a tract of land in a given parish” is insufficient; pub- 
lic metes and bounds by section lines, by Surveyors’ marks, by natural 
limits, or adjoining properties, whose boundaries are registered, should 
be given rey ena tla ati atta i is claimed 
in a court of law. Ibid. 


. The proceedings and judgments taken together chowld disclose the thing 


adjudged. Ibid. 


. A supplemental answer averring an inability to do, by reason of the act 


of the plaintiff, what the original answer had declared to have been done 
in fulfilment of a contract, changed the issue, and ‘an exception thereto 
should have been sustained. Angamar v. New Orleans Ins. Oo., 178. 


. After the cause has been at issue on the merits for more than two years, 


an exception, that summary proceedings to obtain payment by prefer- 
ence out of funds of a judicial sale are improperly coupled with a revo- 
eatory action, is filed too late to be entertained. 

Stewart v. Scudder, 216. 


The answering to the merits upon the charge of fraud, coupled with the 
agreement regarding the bond, is a waiver of technical objections. 


Ibid. 
The answer is a waiver of objections as to the misjoinder of parties and 
improper cumulation of various matters in the petition. I bid. 


The proper mode of proceeding against the purchaser of mortgaged pro- 
perty, by acreditor who seeks to be paid out of the balance of the price, 
retained by the purchaser for the payment of mortgage debts, is by rule. 
But objections to an original action are waived by pleading the general 


issue, Tunnard v. Hill, 247. 
An exception that all the joint co-obligors were not joined must be plead 
in limine litis. Tanner v. King, 485 


Where the obligation is nominally joint, but the evidence shows that 
one party is surety to the other, there is no necessity to make them both 
parties to the suit. Ibid. 


The exception to an action by one curator, of the non-joinder of the 
other curator, is a dilatory exception, and comes too late after judgment 
by default. Edwards v. Smith, 536. 


Defendant pleaded the general denial, and admitted that plaintiff had 
done work for him, but averred that he had paid for the work in full. 
Held: that this averment did not waive the general denial, and operate 
asa recognition of the debt. Robinson v. Landrum, 539. 


An administrator cannot in a new answer, set up other matters of defence, 

some of which are inconsistent with the allegations of the first answer. 
Morrison v. Kellar, 542. 

A contract which is not in itself usurious, cannot be made so by the 

prayer of the plaintiff for usurous interest, when he seeks to enforce it. 
Consolidated Association v. Hughes, 610. 


The allegation that the plaintiff has been deranged, does not determine the 
question, whether the action springs ex delicto or ex contracto, for dam- 
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PLEADING (Continued). 


ages result as well from the violation of contracts, either express or im- L 
plied, as from the commission of offences and quasi-offences. Nor will — 


the casual and auxiliary averments of illegality, wrong and even violence, 
conclude the plaintiff as to the character of his action, unless it should 
appear from a fair examination of his whole petition, that an illegal 
tort forms the gist of the complaint. Kohn v. Carrollton, 719. 
19. The plea that a suit is premature, is a dilatory exception, and must be 
pleaded in limine litis. MeDonogh v. Gordon, 794. 
See PRACTICE. 
See Evipence—Baudreuw v. Tucker, 80. 
PLEDGE. 
See PRIVILEGES AND LIENS. 
See Pratvcipat anp Acent—Bonnoit v. Fuentes, 7. 
PORT WARDENS. 
1. The principal object for which the intervention of the Port Wardens seems 
to be requisite, is to determine whether goods are damaged to such an 
extent as to render a sale necessary. Greenwood vy. Cooper, 796. 


POSSESSORY ACTION. 
See Action—Dickson v. Marks, 518. 


PRACTICE. 
1. An exception relating to the form of the action can not be plead after an- — ‘ 


swering to the merits. Lote v. Folger, 20. 


2. A cause will not be remanded for a new trial, at the instance of defendant, 
to enable him to have his call in warranty acted on by the Judge. He 
should have asked for a finding on the issues between himself and war- 
rantor, before the verdict was recorded and the jury discharged. 

Core v. Corse, 53. 

8. A reconventional demand need not be put at issue by answer or judgment 
by default. Spaulding v. Wallett, 105. 


4. The absence of a counsel, trying a suit in another court, is no ground for 
a néw trial. Shields v. Lanna, 193. 


5. A married woman, though a public merchant, cannot be proceeded against 
by suit in the absence of her husband, without an authorization of the 
Judge before whom the suit isbrought. C. P. 118; C. C. 128. 

Hedrick v. Banister, 208. 


6. In an action of slander, if defendant pleads a general denial, he will be 
precluded from setting up a justification. Millett v. Roy, 231. 


7. The title.sued on, need not be offered in evidence if it be filed with and as 
part of the petition. Canal Bank v. McGloin, 240. 


8. In a suit by wife to annul a judgment against her, itis not sufficient 
to show matters which might have been a good defence to the action. 
It must be alleged and proved that the judgment was obtained by frau- 
dulant or improper means. Hall v. Carroll, 412. 

9. Suit was brought on an obligation made by the wife with her husband’s 
authorization ; both husband and wife were cited; a judgment by de- 


3 


Ca Pi ae nS eee eine : 






























7: INDEX. 879 
PRACTICE (Continued). 

fault was rendered and afterwards confirmed. Held: The effect of the 

default was to create a tacit joinder of issue as to both husband and 

4 wife, and to justify a final judgment against the wife. Ibid. 

= 10. The regularity of the proceedings on which letters of administration issued, 

= cannot be inquired into on an exception to the capacity of the admin- 

istrator to sue. Davis v. Stevens, 406. 


&. 
| Ae 


_ 11. An exception to the plaintiff’s second suit on the same cause of action, 
Ee that the costs of the first suit had not been paid, will not be sustained 
: where the suit had: been dismissed on defendant’s exception. Articles 
34 492 and 536 C. P. do not apply to such a case. 
€ Howard v. Copley, 504. 
3 12. An exception to the wife’s action on the ground that she has not been 
i authorized to sue by her husband, will not be sustained where the hus- 
€ band appears by counsel to signify his consent. It will be sufficient to 
, produce the authority itself at any time before the trial upon the merits. 
z C. P. 320, 321. Ibid. 
7 13. An amendment to a petition may be allowed when the relief prayed for, 
f is additional only, and where it does not change the cause of action. 
é Richardson v. Fenner, 599. 

D 14, Defendant cannot crave oyer of the unmatured mortgage notes which . 
3 are not described in the petition, and on which no judgment is asked, 

4 oy merely because the petition prayed that the property mortgaged might 
¥ be sold on terms of credit corresponding to the maturity of the several 
% notes. Consolidated Association v. Hughes, 610. 


15. When a Sheriff’s keeper’s claim is resisted, the more regular mode of es- 
ba tablishing it is, by rule on both parties to the suit in which the prop- 
bs erty was seized. Smardon v. Green, 701. 
16. On the trial below, after the evidence had been closed, and the plaintiff’s 
counsel had opened his cause, and during the argument of defendant’s 
counsel, the Judge, @ guo, permitted the correction of a clerical error to 
be made in the certificate of the ordinance introduced in evidence by the 
plaintiff. Held; that it was a matter which peculiarly pertained to his 
discretion, in the exercise of which it does not appear that any principle 
of law has been violated. New Orleans v. Locke, 730. 
See Suretrr—Block v. Mawwell, 5. 
See Jupcment—Slark v. Broom, 21. 
Jeannet v. Ricker, 66. 
See Jury—Livaudais v. Spear, 24. 
See Wiis—Leonard v. Corrie, T8. 
See Evinence—Lecroiw v. Holmes, 105. 
See Turors—Succession of McCalop, 224. 
See Onmanat Law—State v. Brien, 458. 
State v. Dick, 461. 
See Insuncrios—Hart v. Cannon, 721. 
See Boxps—State v. Hopson, 550. 
PRESCRIPTION. 


1. The prescription mentioned in Articles 1982, 1989 of the Civil Code relate 
to revocatory actions alone and not to simulated contracts. 
Lotz v. Folger, 20. 


i> 


INDEX. 
PRESORIPTION (Contiriued). 


2. The possession of the batture by the city is for the purpose of administra. 


Ane 


“ton, is net inconsistent with a right of ownership in the riparian proprie. 
.~tor, and cannot form the basis of an adverse title on which the city could 
_ maintain a sar of prescription to an action brought by such proprietor. 
pre Kennedy v. Municipality No. 2, 54. 

8. Creditors who have supplied the owner with materials for the construction 
or repair of an edifice are subject to the same prescription which rans 
agains architects and undertakers, bricklayers, and other workmen em. 
* ployed in constructing, rebuilding or repairitig houses, under Article 2747 

* of the Code. +" Foley v. Bourg, 129. 

4, The rale, “Que temporalia sunt ad agendum perpetua ad excipiendum,” ap- 
plied in answer to the plea of prescription set up by co-proprietors. 

"  Poydras v. Poydras, 220, 

5. The prescription of one year, under Article 8499, applies to the action of 

workmen, laborers and servants for their wages, and not to an action for 
specific work, or work done by the job, whether under a contract or ona 
quantum meruit, and materials furnished for such work. 

Moranty v. Madison Parish, 222. 


ty 


6. An action for moneys advanced is a personal action, which is only barred 
by the prescription of twenty years, when the plaintiff has been continu. 
ously an absentee, residing in another State, since the inception of the 
debt. Glenn v. Dunbar, 258. 


7. A letter containing this language: “I beg that you will bear with me a little 
longer, and if my health is spared you will yet receive from me everything 
I shall have to make you monthly payments, and by this means secure you 
the amounts,” imports a conditional promise to pay. Such a letter, written 
by defendant, will not entitle plaintiff to judgment, as upon a new promise 
to pay after insolvency, when it is proved that defendant continued in bad 
health from the date of the letter till his death; and when it is neither 
alleged nor proved that his affairs so prospered after that date as to give 
him the ability to pay. Ibid. 


8. The “absence” spoken of in Art. 3508 of the Civil Code is the absence of 
the creditor from the domicil of his debtor; and where the debtor and 
creditor have always lived in the same place, although that place be out 
of the limits of this State, the creditor cannot be viewed, in regard to the 


debtor, as an absentee. Supget v. Stanton, 319. 
9. A title, without such description, and unaccompanied by possession, cannot 
be cured by time. Wilson v. Marshall, 827. 


10. To acquire a valid title by the prescription of acquisition, or by usucaption 
merely, a possession continuous, uninterrupted, peaceable, public, and 
unequivocal, for thirty years, is requisite; and this possession must be, at 
least in its commencement, a corporeal possession. Ibid. 


11. With a title translative of property, and aided by good faith, a possession 
of like character for ten years, will suffice against a real owner resident 
__ in the State. 1 bid. 
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PRESCRIPTION (Continued). y 

12. Art. 8485 C. C., which declares that if a plaintiff, after having made his de- 
mand, abandons or discontinues it, the interruption of prescription shall 
be considered as having never happened, contemplates a voluntary, inten- 
tiqnal, active abandonment. A judgment of non-suit, in consequence of 
the non-appearance of the plaintiff or his counsel, when called, is not such 
an abandonment. T bid. 


18. If preseription be interrepted by suit, the interruption continues during the 
pendency of the suit, Ibid. 
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14. A married woman is incapable of renouncing prescription, without the au- 
thorization of her husband. Stewart v. McCalop, 382. . 


15. The prescription under Article 3499 of the Civil Code, applicable to the 
claims of workmen, etc., for the payment of their wages, is not liable to 
the action of the negotiorum gestor, to recover the amount to which he 
has benefited another. East Baton Rouge v. McDonogh, 395. 


, & 16. Article 2512 of the Civil Code must be construed in connection with the 
Articles 3516, 8484, and the term of limitation imposed by it upon ac- 
tions of this class, may therefore be interrupted by a judicial demand. 
Creswell v. Tabary, 396. 


17. The vendor’s obligation of warranty as to the quality of the thing sold isa 
debi, in the sense of that term, as used in the English text of Article 3516 
~ of the Code. Ibid. 
18. The legal interruption of prescription, spoken of in Articles 3484 and 3516 
of the Civil Code, takes place only when the debtor has been cited. 
. Tanner v. King, 485. 
19, Where a debt for costs is merged in a jadgment against the principal, the 


surety, when sued, can only prescribe against the judgment. 
Hair v. McDade, 584. 
. Where plaintiff makes out aclear case of inability to sue, by reason of 
some act or hindrance interposed by the debtor, a plea of prescription, 
set up by the debtor, will not be sustained. Martin v. Jennings, 558. 


Re Ri» a 
Ges 


«CAG ihe ages 


e 21. Prescription is not a good defence to an action for freedom. 
Matilda v. Autrey, 555. 


 - 22. The title of one who holds a slave under a loan, and who is liable to deliver 
_ it up when called for, is precarious, and insufficient to form the basis of a 

eS plea of prescription. Hinson v. Hinson, 589. 
Fz 23. The correct construction of Art. 3508 of the Civil Code, on the subject of 
e prescription, is, that the long term (twenty years) under that Article does 
not apply to the cases where the creditor and debtor are both absent from 

the State and residents of the same place out of this State. 
Shackleford v. Robinson, 583. 


24. Actions for torts sounding in damages are prescribed by one year. 
Wartelle v. King, 655. 


25. An action instituted on the 14th day of the month, for a tort committed on 
the 18th day of the same month of the preceding year, is prescribed. 
Tbid. 







lll 


; INDEX. 
PRESCRIPTION (Continued). 
26. An action against a tutor is prescribed by four years from the majority of 
the ward Bonnafon v. Wiliz, 657. 
27. The purchaser of land sold for taxes, who does not show that the sale was 
made according to the requirements of law, has not such a title as can 
form the basis of the prescription of ten years. 
Bossier v. Maskell, 671. 
28. The purchaser at Sheriff’s sale, who does not show a description of the 
land sold, cannot maintain the plea of prescription of five years, under 
the Act of 1834. Ibid. 


29. The service of citation on the maker of a note, before prescription has been 
acquired, will interrupt prescription as to the surety who has bound him- 
self in solido. Neda v. Simon, 700. 


30. Plaintiff sued for a trespass in cutting wood on his land. Defendants 
pleaded in justificatisn a servitute of cutting wood on plaintiff’s land, in 
favor of land owned by him. Plaintiff replied that the servitude was 
extinct by non-usage. Held: That quoad the question of servitude, the 
defendants are the real plaintiffs; and that the plaintiff in this action 
might well set up the prescription of non-usage as against the alleged 
servitude ; and that plaintiff might have availed himself of the prescrip. 
tion of non-usage without having specially pleaded it. 

Ledoux v. Allegre, 706. 


81. In such a case, the objection that prescription is a means of defence, and ~ 


not a ground of action, is not well taken. Ibid. 


82. Where the prescription of non-usage is pleaded, the onus of proving the 
exercise of the right of servitude within the time of prescription, is 
thrown on the party claiming the right. I bid. 


33. The erroneous reservation in the proces verbal of the sale at which plaintiff 
acquired title of a “community of wood,” held not to be a renunciation 
of the prescription of the servitude already acquired by the authurs of 
plaintiff ’s title. I bid. 

34. It is well settled, both by the Civil and Common Law, that a judgment 
gives rise to an action to enforce it. Whenever this action is brought, it 
is subject to the law of the forum, and the prescription of the forum 
alone will bar such action. Succession of Ducker, 758. 

35. Any payment of a debt made by one who administers an estate both as 
tutor and curator, interrupts prescription of the debt, whether the pay- 
ment be made in one capacity or the other. I bid. 


85. A statute of Mississippi provides, that “judgment in any court of record 
of this State shall not be revived by scire facias ; nor shall any action of 


debt be instituted thereon afler the expiration of seven years next afler: * 


daie of such judgment,” etc. Voormes, J., and Bucuanay, J., (dissent- 
ing,) were of opinion that, under this statute, a judgment that could 
not be enforced in Mississippi, could not be enforced in this State. “ An 
action to enforce the payment of a judgment is undoubtedly the remedy 
given to the creditor by the law of the forum, but the faith, credit and 
effect to be given to such judgment must be considered as pertaining to 


or inherent to the right.” Ibid. 
See Wuis—Calais v. Semere, 644. 
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INDEX. 


‘PRINCIPAL AND AGENT. 


1. The well settled rule that courts will not lend their aid to establish a 
demand founded upon a violation of law, will not be extended to close 
the door of justice against an honest principal, on account of a fraud 
committed by his agent. Bonniot v. Fuentes, 70. 


2. The factor cannot pledge the goods of his principal for his own debts, and 
where the pledgee is cognizant of the ownership, he can not, in an ac- 
tion by the owner, avail himself of the defence that he has been misled 
by any act or omission of such owner. Ibid. 


83. Where several attorneys in fact are employed, they are bound jointly for 
acts jointly done and moneys jointly received. ©. C. 2983. 
Olinde v. Scizan, 158. 


4. The defendants bought for remittance, without instructions, a bill at forty- 
five days after date, on drawees, at a place distant from their customer’s 
residence, and drawn by a house of inferior and doubtful credit, from 
whom defendants occasionally obtained accomodation. Held: The loss 
was properly thrown on the defendants. Rourk v. Pegram, 394. 


5. The principal may maintain an action for slaves on a title made to the 
agent for the principal, without proving the authority of the agent to 
buy. The suit is a ratification of the purchase, and stands in the place 
of an original mandate in due form. C. 0.2979.  Buie v. Doyal, 575. 


6. E. A, Searle, clerk of the house of EZ. F. Schmidt & Oo., of which defen- 
dant was a member, drew the note sued on, as agent for the house, and 
signed it Z. F. Schmidt & Co., p. pro. BE. A. Searle. When the note 
was first shown to the defendant, a few days after it was made, he said 
that it was all right and he would have it to pay. He also took the 
note and corrected its date. Held: That this was a ratification of the 
making of the note and an acknowledgment of the liability of defen- 
dant. Harper v. Devene, 724. 


7. A foreign Insurance Company, doing business in New Orleans, through 
an agent, cannot be permitted to frustrate a claim in Louisiana upon a 
a contract made with it, by revoking the power of its agent on the eve 
of the institution of a suit for a loss, of which it has been notified. 
Michael v. Nashville Ins. Co., 737. 
See Insunance—Zonge v. Kennett, 800. 


PRINCIPAL AND SURETY. 
See Surerr. 


PRIVILEGES AND LIENS. 


1. The release, by bonding her, of a steamboat, provisionally seized for sup- 
plies furnished, does not extinguish the privilege under which the seizure 
has been made. Blanchin v. Steamer Fashion, 49. 


2. The privilege for supplies furnished a steamboat expires after sixty days 
from the time of furnishing them. Where the boat is seized on a claim 
for supplies, the time is arrested, as to other creditors, while she is in 
the Sheriff’s custody—but when she comes back into the owner’s hands, 
as to those creditors, the time begins to run again. Ibid. 













INDEX. 


PRIVILEGES AND LIENS (Continued). 


8. The bond given to release a steamboat from a menideeal laedi ail 
plies, takes the place of the boat, and the plaintiff has the protection of 
the bond. Ibid. 

. An execution levied on a slave creates a privilege, under Art. 722 C. P., 
superior to that which results from the registry of a judgment subse- 
quent to the levy. Payne v. Raudon, 849. 

. Privileges are stricti juris and as against third persons must be clearly 
and conclusively established. Rochford v. Geraghty, 429. 

. Article 3214 of the Civil Code, and the amendatory Acts of February 17th, 

* 1841, and March 8th, 1841, refer only to advances made‘on goods or 
merchandise, and do not create a privilege on slaves. 
Cochran v. Walker, 481. 


. Lawson contracted to furnish the parish of Bossier with a court-house, 
Brown built the court-house under a contract with Lawson, and the 
plaintiff was a mechanic working under Brown. Held: That until the 
building was received by the parish, Lawson should be considered in 
the light of a proprietor and bound, attested accounts having been 
seasonably served upon him, to reserve out of the funds coming to 
Brown enough to pay the plaintiff’s claim. Hogge v. Taliaferro, 561. 


. The vendor’s privilege on the thing pledged, extends, and without any 
express stipulation to that effect, to secure the interest, as well as the _ 
principal debt. Succession of Richardson, 616. 

. One who has sustained loss and damage by the defective manner in which 
a contract for the erection of a sugar mill and engine has been executed, 
is entitled to a privilege on the mill and engine erected for the reimburse- 
ment of his losses. Goodloe v. Rogers, 631. 


. The clause of Art. 2675 of the Civil Code, which confers the lessor’s pri- 
vilege, is absolute and unambiguous; the words “movable effects,” 
“effets mobiliers,” being too comprehensive to admit of doubt or dis- 
cussion with reference to their application. The concluding clause of 
the article appears to be rather illustrative than restrictive in its charac- 
ter; therefore, Held: The assets of a banker, so far as they are suscep- 
tible of being pledged, should be subjected to the same right of pledge 
as the merchandise in a store. Both the merchant and the banker, for the 
purpose of transacting their respective branches of business, are com- 
pelled to occupy a building in which their movable effects are sheltered 
and protected. Matthews v. Their Creditors, 718. 

See Prescription--Foley v. Bourg, 129. 
See Conruict or Laws—Overend v. Robinson, 728. 
PROVISIONAL SEIZURE. 
For release of property by bond—See Priviceces anp Liens—Blanchin v. Steamer Fashion, 49. 
PUBLIC LANDS. 
1. Congress passed a law on the 4th September, 1841, granting, upon certain 
conditions, land to the States therein specified, and among them Louisi- 


ana, for the purposes of internal improvement. The Legislature of 
Louisiana, in 1844, provided for the sale of warrants for the location of 










" 


K fog Bk ore wei Aone x mati 
PSS ra See le 


cibsimearieic 573 


“e 


& 
ee; 
¢ 











INDEX. 


PUBLIC LANDS (Continued). 


the land, and also that patents should issue on proof that the warrants 
had been properly located. Plaintiff being the holder of such a war- 
rant, located it on the land in controversy. The location having been 
approved by the Secretary of the Interior, and a certificate to that ef- 


fect having been granted by the Register, the Governor of Louisiana — 


issued a patent to the plaintiff, bearing date 12th of November, 1852. 
The opposing titles of defendant are derived, first from Billio, whose 
entry was cancelled as having been obtained by fraud, and second, by 
purchase, from the State of Louisiana, in April, 1853, under the provi- 
sions of an Act of Congress, passed 2d of March, 1849, and of Acts of 
the Legislature of Louisiana, passed in 1850, 1852 and 1858, to carry 
that act into effect. Defendant contended that the Secretary of the 
Interior had, under the authority of the Act of 1841, in April, 1853, 
revoked his approval to the State of the lands in controversy, which 
defeated the plaintiff’s claim under the Act of the Legislature of 1844. 
By the Court :—The construction of the Act of 1849 by the Secretary 
of the Interior, may be strictly correct, and yet it does not follow that 
the location of a warrant under the Internal improvement law of 1841, 
which had been approved by the proper department of the government, 
® and for which a patent had subsequently issued by the State, could be 
revoked so as to destroy the title conferred by the patent. As both the 
Acts of 1841 and 1849 were grants of land to the State, the courts can- 
not go behind the patent which the State has granted. The patent can 
only be attacked on the ground of error and fraud. ; 
Scuddy v. Shaffer, 133. 
2. The Commissioner General of the Land Office has the right to vacate 
illegal entries prior to the issuing of the patent. Ibid. 


8. The general rule that nothing passes a perfect title to public lands but a 
patent, is not without exceptions. + Climer v. Selby, 182. 


4. Where an equitable right which originated before the date of the patent, 

whether by the first entry or otherwise, is asserted, it may be examined. 
Ibid. 

5. A clerical error by the Register of the Land Office in the location of a 
claim to préemption, under the Act of 25th of February, 1847, will not 
defeat the préemption claim, otherwise good, in favor of a patent issued 
to a third party ; @ fortiori if that party knew of the préemption claim 
at the time of effecting his entry. 1 bid. 


6. The rule, 13 Peters 436, that “when the title to the public land has 
passed out of the United States by conflicting patents, there can be no 
objection to the practice adopted by the courts of a State to give effect 
to the better right,” applied and affirmed as applicable to patents emi- 

’ nating from the State. Ibid. 


7. A patent issued in the name of James Bell, in 1844, and was forwarded 
to the Land Office in Natchitoches, where it remained until 1849. It 
was then delivered to one R. T. N. by whom it was forwarded to John 
Bell, at Washington City. It was then cancelled, and a patent for the 

same land issued in the name of John Bell. Held: That under the 
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INDEX. 
PUBLIC LANDS (Continued). 


evidence, the patent of James Ball, under whom the defendants hold, 
must prevail against John Bell. Held, also: That the plaintiff, by hig 
own act, having put it beyond the power of the defendants to produce 
the patent, parol evidence was admissible to sustain the defendant's 
pretensions under the patent of James Bell. Bell v. Hearne, 515. 


8. The moment that a patent has passed the great seal, it is beyond the 
power of the General Government. It may be avoided and annulled for 
mistake or fraud, but the question, so far as it concerns a citizen of the 
State, must be solved by our courts. Ibid. 


9. The Act of Congress of the 19th of June, 1834, reviving the Act of the 
29th of May, 1830, must be considered as embracing provisions en- 
gtafted on the latter Act by the Statute of the 28d of January, 1882, 
under which it was not illegal to assign or transfer a certificate of pur- 
chase from the Register of the Land Office, previous to the issuing of 
the patent. Marks v. Dickson, 597. 


PUBLIC THINGS. 


1. To support a dedication of property to the public use, it must appear that 
the ground has been used with the assent of the owner for public pur- 
poses in such a manner as to exclude the idea of private ownership, 
and for such a length of time that the accommodation and the rights of 
individuals would be severaly affected by the interruption of that use; 
or else it must appear unequivocally by some plan of writing, that the 
owner had made a dedication, to violate which would involve a breach 
of faith. Saulet v. New Orleans, 81, 


2. A tacit consent to the erection of a wharf in front of the property of the 
builder on the banks of the Mississippi river, within the limits of the 
town of Baton Rouge, does not give to the owner the exclusive use of 
the bank of the river covered by the wharf. 

Hart v. Baton Rouge, 171. ! 

8. The banks of the river are public property, subject to be used by the 
public at large. C. C. 446. lia. @ 

4. The parish of Ouachita acquired the land in controversy by an uncon- — 
ditional grant from the United States in 1823. In 1827, it was sold under _ 
execution to satisfy a judgment against the parish, and after several 
mesne conveyances came into the hands of defendant. A part of the $ 
property had been used as acemetry between the years 1794 and 1800, — 
but its use was then abandoned. The parish brought the suit to annul 
the sale, and to be reinstated in its title, on the ground thatthe pro- 
perty was inalienable. There was no proof that the land had beencon- 
secrated as a burial place, or that it had ever been dedicated, either ex- ' 
pressly or by acquiescence, to any public use. Held: That the temporary * 
use of the land as a burial place, did not exclude it from commerce and 
exempt it from sale; and that the facts did not sustain the ground that 
it was a public place. McEnery v. Pargoud, 497. 

5. The servitude given to the public upon the banks of navigable rivers or 
streams by Article 446 of the Civil Code, is not necessarily confined to- 
the definition of “ banks,” as given in Article 448 of the Code. 

McKeen v. Kurfust, 528. 
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PUBLIC THINGS (Continued). 
6. A cotton shed on the bank of a river, which prevented the public from 
depositing their goods upon the bank in the usual stage of high water, 
% when the principal business of this kind was done, was held, therefore, 
# ; to be an obstruction to the use of the bank by the public. Ibid. 
% See Burruae—Kennedy v. Municipality No. 2, 54. 


QUANTI MINORS. 


he 
or See Acrion—Boneano vy. Auze, 188. 
he See Repuisirion—Lewis v. Peets, 489. 





































QUO WARRANTO. Mi 


1. Under the Consolidation Act of 1852, writs of guo warranto may issue ; 
at any time, and at the instance of any citizen to try the right of any , 
Mayor, Recorder, or other officer of the city of New Orleans, to the 
office which he holds. State v. Ramos, 420. 


2. A resolution of the late Board of Assistant Aldermen was adopted, de- r 
claring “that Clement Ramos, Recorder of the Second District of this 
city be, and he is hereby presented to the Board of Aldermen for im- : 
peachment, upon the following charges,” &c.—which were specified. 
Held: That from the time of the adoption of the resolution an im- 
peachment was pending in the sense of the law. Ibid. 


2 7 PF @ 


if 8. The Act of Consolidation which confers upon the Board of Aldermen the 
sole power to try all impeachments, is not unconstitutional. I bid. 


RAILROADS. 


1. In action by a railroad company to expropriate, under the Act of 8th 
March, 1852, the Judge charged the jury that “in assessing the land 
and improvements they had not any right to take into consideration the 

Ss benefit derived by the owner from the contemplated improvements, yet 

+e they could take the benefit derived by the owner from the improvement 

B into consideration in assessing the damages, if any, the owner would 
bs sustain.” Held: The charge was correct. 

es Opelousas R. R. Co. v. Lagarde, 150. 





2. The Judge refused to charge the jury in this case, that in making “ their 
estimate of the price which should be paid for the expropriation, they 
must take into consideration not only the general value of the property, 
ofthe same nature and quality, but the particular value which the land 
may possess in relation to the rest of the estate, from which it is to be 
dismembered, and to the injury which this dismemberment may cause 
the defendant.” The Judge refused, also, to charge that “ the law con- 
templated the expropriation should be made before operations are com- 
menced, and if this be not done, whatever augmentation may have 

& arisen in the value of the land from the location of the road, if allowed 

: a at all, is not to be allowed in compensation for damages done until the 

‘ . expropriation is legally effected.” Held: The refusal in both cases was 
correct. J bid. 

8. The election of a Secretary pro tem. and a resolution that “he shall re- 

ceive the same salary as is now allowed the Secretary, and shall remain 

in office until further proceedings,” and a resolution also, “that the 
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RECOGNIZANCE. 
1. A recognizance bond, conditioned that the accused shall appear in court — 


INDEX. 


RAILROADS (Continued). 


salary of the (former) Secretary be and is suspended from the present 
time until the further order of the Board of Directors,” amount toa 
removal of the Secretary. Dinkgrave v. Shreveport R. R., 514. 
4, The authority given by the charter to the Vicksburg, Texas and Shreve- 
port Railroad Company to remove their Secretary at their discretion, ig 
the law between the Company and their Secretary. The tenure of the 
Secretary’s office is at the discretion of the Company—his employers— 
and his case is taken out of the general law in relation to the hiring 
of labor or industry. I bid, 


5. It isa sufficient advertisement of calls for stock, under the 8d Section of 
the charter of the Vicksburg, Texas and Shreveport Railroad Compa- 
ny, if it be published in the town where the subscriber reside. 

Ibid. 

6. Calls for stock under the Charter, payable respectively, the 1st March, 
1854, the 1st December, 1854, and the 1st March, 1855, make but two 
calls within twelve months. The term of twelve successive months, 
commencing the ist March, 1854, was completed on the 28th February, 
1855. J bid. 

7. The exclusive privilege, vested in the plaintiffs, by the Act of 1830, to 
construct a railroad, within certain limits, must be construed with ref- 


erence to the extent of the city of New Orleans, at the time of the pas _ 


sage of the Act. Pontchartrain R. R. v. Lafayette R. R., 741, 


8. In the year 1830, Jackson street, now the Fourth District, was within the 
limits, in which the Pontchartrain Railroad Company had the exclusive 


right for twenty-five years, of constructing a railroad to Lake Pont- 
chartrain. Ibid. 


9. The construction of a railroad by defendants, in Jackson street, within | 


twenty-five years from the 26th of January, 1830, is an infringement of 
the rights of the plaintiffs and therefore unlawful. Ibid. 


See Damaces—Black vy. Carrolion R. R., 38. 


on a certain day to answer to the charge of having been “concerned in 

a row,” &c., is void. State v. Ridgley, 302. 
2. Judgement cannot properly be rendered on a forfeited recognizance bond, 

when a criminal prosecution will not lie for the offence alleged. ~J did. 


See Bonps. 
See Sunery—State v. Denny, 835. 


RECONVENTION. 


1. The Code of Practice, Art. 475, as amended by the statute of 1889, de- 


clares: “That where the plaintiff resides out of the State, the defend-— 


ant may institute a demand in reconvention against him for any cause, 
although such demand be not necessarily connected with or incidental 
to the main cause for action.” Evans v. Hatcher, 98. 


2. Defendant cannot set up a claim in reconvention, which he has already 
made the subject of adirect action. Union Bank v. Lobddell, 180. 
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RECONVENTION (Continued). 


8. If a party pleads in reconvention, he can prosecute it notwithstanding 
plaintiff discontinues his suit. Donovan Owen, 463. 


4. A person who gives his note under circumstances which imply a waiver 
of pre-existing claims against the payee, cannot, when sued on the note 


September, 1852. Plaintiff sued to recover the purchase money, and 
112 


: by the payee, set up such claim as the basis of a reconventional demand. 
» 2 Kemp v. Hutchinson, 494. 
- & 5. After issue joined, upon a principal and reconventional demand, a judg- 
; = ment dismissing the suit on motion of plaintiff, without reserving de- 
: fendant’s right to prosecute the reconventional demand, is erroneous. — 
f Donnell v. Parrott, 703. 
- ; 6. It does not prejudice defendant’s right of appeal from such a judgment, 
that no objection to the dismissal of the suit, was made in the District 
Court. 1 bid. 7 
See Pracrice—Spaulding v, Wallet, 105. * 
See SLanper—King v. Ballard, 58T. 
‘ RECORDERS. 
, 1. In creating the office of Recorder, the framers of the Constitution evi- 
dently intended to place it on the same footing as that of the other Jus- 
m tices of the Peace in the State, so far as to make them a component part 
f. of our judiciary department. New Orleans v. Locke, 730. 
- RECUSATION OF JUDGES. 
. : 1. The Code of Practice does not require the cause of the Judge’s recusa- 
. 3 tion to be entered of record. MecDonogh v. Gordon, 794. 
he 2. The law requires no notice of recusation to be served. I bid. 
+23 8. The Act of 28th of April, 1853, did not prescribe which of the five Dis- 
; trict Judges should preside in place of the recused appellate Judge ; 
mn therefore Held: That either of them is competent, and that the rules 
of * of court, established merely for the convenience of the Judges and o¢ 
E suitors, could not destroy the competency. Ibid. 
P See Courrs—Bryan v. Austin, 612. 
REDHIBITION AND REDHIBITORY DEFECTS. 
rt 1, This action was to reduce the price of a slave on the ground that she was P 
in at the time of the sale, affected with a redhibitory disease. A physician 
¥ | was called in to see the slave one month after the sale. He informed ; 
4, = the purchaser that she was too far gone for "him to do anything but 7 
% afford temporary relief—the health of the girl continued declining ; she 
% was sometimes employed in field work, and sometimes in cooking, but 
the greater part of her time she was confined to her bed. Four months 
from the first visit the physician was again called in, and in a short time 
: he visited her twice. About two weeks after the last visit the slave 
— died. Held: The purchaser should have placed the slave under con- 
i tinued medical treatment after the first visit of the physician had dis- 
* closed to him the serious nature of the complaint, or at once have offered 
al to return her to his vendor. Roussell y. Phipps, 119. 
ay 2. The slave was sold on the 13th December, 1851, and died on the 2ist of 
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REDHIBITION AND REDHIBITORY DEFECTS (Continued). 


ulleged that a few days after the purchase, he discovered that the slave 
was affected with serious rédhibitory vices, &c. Held: Plaintiff should 
not have kept the slave for months, without making at least an effort to 
procure an amicable rescission of the sale. Rider v. Wright, 127, 


8. When a sale of slaves is made without any declaration on the subject of 
warranty, with a statement at the time that they had been burnt, but 
accompanied by the further statement that they had recovered, the sale 
must be considered as made subject to the usual warranties against red- 
hibitory vices. Robertson v. Wallis, 214. 


4. When'the burns were on parts of the body where they could not be 
readily seen at a sale of the kind, and the purchaser could not judge by 
a superficial examination whether the injury was a serious one, and it 
impaired the slave’s value, the vendor is entitled to relief. Ibid. 


5. A slave was purchased in July, received no medical aid till 13th Decem- 
ber, though he was ailing before that time, died December 26th of a 
disease not incurable in its earlier stages. Held: That this was not a 
case for redhibition, because of the neglect to procure medical aid for 
the slave. Stoppenhagen v. Verdelet, 263. 


6. Suit on a note for the price of a slave-—Defence, that the slave was af- 
fected with a redhibitory evil. The slave was bought in January—was 
sick two days after the purchase. No physician was called till April, 
when the slave was ill of a disease which he had had for some weeks, 
and of which he diedin September. Held: That defendant’s failure to 
call in medical aid at an earlier date, was a bar to any relief. 

Fellowes v. Young, 267. 


7. A purchaser of a slave affected with a supposed incurable malady at the 
time of sale, is not entitled to recover back the price paid, in a redhibi- 
tory action, when being advised by a physician a few days after the sale 
of the existence of disease, he fails to offer to return the slave, or ne- 
glects to employ a physician to arrest the disease. 

Bloodgood v. Wilson, 302. 


8. Where it appears that the purpose of the suit is the avoidance of the sale 
by restoring the parties to the situation in which they were before the 
contract, so far as that is possible, it will be considered a redhibitory ac- 
tion, and not an action guanti minoris. C. C. 2496, 2498. 

Lewis v. Peets, 489. 


REGISTRY. 
See Mortcage. 
1, The registry of sales and mortgages will give public notice, although the 
proof on which the recorder admits the registry, be informal. 
Oakey v. Corry, 502. 


2. The registry laws are intended for the protection of bona fide subsequent 
purchasers and creditors of the vendor, and a defendant who occupies 
neither of those positions towards the vendor, cannot, in an action on 
the title, object to its not having been registered. 

Buie v. Doyal, 575. 
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REGISTRY (Continued). 
3. The defendant held the land in controversy under a deed from John 





INDEX. 


Me Gaughlin, executed*on the 13th of September, 1848, which was duly 
recorded. The plaintiff’s assignees claim the same land under a sous 
seing privé, from John McGaughlin, dated March 27, 1884. The main 
question in the case was, whether the latter title was duly recorded. It 
was proved that White had, before purchasing the land, made diligent 
inquiry to ascertain whether there was any other conveyance from 
Me Gaughlin on record, and no such conveyance could be found. Sub- 
sequent to this purchase, the recorder found in his office, when searching 
the records for other purposes, a book, which was endorsed, “ Extracts 
from the Notaries in the country, from 1827 to 1839.” Among the ex- 
tracts was the following: “February 4, 1834, John MeGaughlin to 
Charles Myers, (from whom plaintiff claims,) sale of land containing 
640 acres, situated,” &c. The land described was that in controversy. 
Armstrong v. White. 607. 


4, The book also contained the following certificate: “I, the undersigned 


Notary Public, do hereby certify the above and foregoing to be extracts 
explanatory of all acts passed and acknowledged before me up to the Ist 
day of March instant. Given under my hand and private seal of office 
this 1st of March, 1834. Signed, F Williams, Notary Public. 

Ibid. 


5. It also appeared from this book that the sous seing privé had been proved 


by a subscribing witness, and recorded by F. Williams, Notary Public, 
on the 4th February, 1834. Ibid. 


6. Under this state of facts, it was held that the conveyance from McGangh- ° 


lin to Charles Myers was not sufficiently apparent on the public records 

to affect third persons. The fact of the Notary’s books being found in 

the recorder’s office could not have that effect. Ibid. 
See Counter Letrer—Micou’s Hwecutors v. Stacy, $14. 


RENTS AND PROFITS. 
1. Where the nullity, which vitiates the title to the purchaser, is apparent, 


from an inspection of the title itself, the purchaser will not be considered 
as in good faith and be relieved from accounting for the rents and profits. 
while he was in possession. Brashear v. Dwight, 645. 


RES JUDICATA. 
1. The plaintiff, a married woman, sued to recover certain slaves ; she of- 


fered in evidence an ante-nuptial marriage settlement, which was ruled 
out on the ground that it had been adjudged to be fraudulent in Missis- 
sippi. But held, that the records produced did not shew that it had 
been so adjudged. Spears v. Shropshire, 218. 


2. A judgment rendered in one case will not constitute res judicata in 


another, where the parties are different. Ibid. 


8. A judgment against a party suing in one capacity, does not operate as 


res jadicata against him, when suing, in another capacity. 
Cook v. Doremus, 679. 








REVOCATORY ACTION. 


SALE. 
1. Where a person improperly provokes a sale of property, deters persons 


INDEX. 
See Crnanat Law—State y, Egan, 699. 


See Acrioy—Dosson v. Bieller, 510, te FF 


from.bidding, depresses the price, and himself becomes the purchaser, 
the sale may be set aside. Piron v. Bach, 12. 


2. A vendor who gives out his storage receipt to the purchaser for property 
stored in his own warehouse loses thereby all possession in his own right, 
and becomes a mere bailee, holding in trust for the real owner ; and the 
sale of the property by the vendee, with an endorsement of the storage 
receipt, will pass to the purchaser a complete title. 

Rice v. Kendall, 15. 


3. Plaintiff charges defendants with selling to them, through a broker, a note 
drawn and endorsed by M., and with causing M. to be alleged as sol- 
vent, when it was known to defendants that he was insolvent, and 
prayed judgment against the defendants for the amount of the note. 
Held ; The plaintiff’s proper remedy was in action to avoid the contract 
transferring the note. Winston v. Tufts, 28. 


4, When knowledge of a particular redhibitory defect is brought home to 
the buyer, the general warranty implied by law will not cover that de- 
fect. A special warranty can alone enable the buyer to rescind the 
sale, or reduce the price, on account of such defect. C. C. 2498. 
Berret v. Adams, '7. 
5. When the acceptance of a proposition to sell varies the terms presented 
in the proposition, the sale is incomplete. Barrow v. Ker, 120. 


6. The adjudication of land sold by the Sheriff in pursuance of an order of 
court, rendered in the mortuaria of a succession, imports full legal war- 


ranty. Gautreauz vy. Boote, 137. 
7. Obscure and ambiguous clauses in an act of sale will be construed against 
the seller. OC, C. 2449. I bid. 


8, The only exception stated in Article 2535 of the Civil Code, to the rule 


thus laid down, that the buyer may require security to be given to him, 
when he has just cause to apprehend being disquieted by adverse 
claims, is in the case where the buyer has been informed before the sale 
of the danger of eviction. Ibid. 


9. The certificate of entries under which the vendor derived title having 


been cancelled by the Commissioners of the Land Office, under the au- 
thority of the proper department of the government ; Held: The pur- 
chaser is entitled to security against the danger of eviction, before he 
can be compelled to pay the purchase money. Ibid. 


10. A purchaser of land who, for his better security, buys up an outstanding 


title to the same land, cannot, in the absence of any proof of fraud, or 
of an entire failure of the title derived from the first vendor, resist the 
payment of the price to him. Watkins v. Gibbins, 142. 


paces Rites SoS: TS 

















































































































































INDEX. 





SALE (Continued). 
: yt. Plaintiff claims the land in eontroversy, under an instrument in these 
words: “Be it known and remembered, that on this, the 23d day of 
‘September, 1847, that I, Don. F. Sims, agent of John H. Overton, of 
Opelousas parish, have this day agreed to sell, as agent aforesaid, to 
_ William R. Peck, the following described tract of land, (the land is here 
* described) on the following terms, (which are stated in the instrument.) 

Done and signed in the presence of Wm. Amonertr. D. F. Sums, Agent. 

I hereby accept the foregoing and am ready to comply on my part as 

soon as possession is given. ‘Wiuam R. Peck.’ At the time, and 

for some months previous, to the knowledge of Peck, the defendant a 

was in possession and engaged in preparing the land for cultivation.” 

In construing this instrument the court Held: This is a promise of sale 

which did not make Peck the owner of the land. It gave him only the 

right of becoming so at a future time. It created in his favor an obli- 

gation binding on Uverton, and by which, if he refused voluntarily to 

comply, he could be judicially constrained to a specific performance, or 

subjected, if he had put it out of his own power to comply, ‘to an action 

of damages. Until a voluntary or forced execution of the promise, the 

ownership did not pass to Peck. Peck v. Bemiss, 160. 


12. A vendee is deemed to have purchased at his own risk, who buys a slave 
with an apparent defect; there being no misrepresentation or conceal- 
ment of the truth on the part of the vendor. White v. Hill, 189. 

18. A vendee, seeking rescision of the sale of a slave suffering at the time of 
sale from a flesh wound, should show that he had taken due pains to 
heal it, or prevent its producing permanent lameness, working the slave 
in an employment calculated to aggravate the wound, shows a want of 
proper care. : Ibid. 


14. A sale made by the State Treasurer in 1828 under the existing laws, for 

the non-payment of taxes by a non-resident, under the designation of 

“‘a certain tract of land, situated in the parish of Assumption, measur- 

7 ing six arpents, mofe or less,” is invalid by reason of the uncertainty 
of the thing said. Dodeman v. Barrow, 198. 


; 15. Such a sale cannot be cured by a monition; nor will a judgment on the 
monition sustain the plea of res adjudicata in favor of the title acquired 
under such a sale. J bid. 





16. A purchase of real estate of a succession, made under an order of sale 
obtained ex-parte, and without notice to the curatrix or to creditors, is 
invalid and will be set aside. Wright v. Steed, 239. 


17. Defendants sold to plaintiffs a lot of cotton and gave plaintiffs’ broker an 
order on the press for its delivery. A few days afterwards plaintiffs 
paid $3,000 on account of the purchase, and the cotton was destroyed 
by fire, but before the pressman had turned out the cotton to be weighed. 
Held: that there was no delivery such as to put the cotton at the risk of 
the purchaser, and that plaintiffs had the right to recover back the part 
of the price paid. Larue v. Rugely, 242. 

18. In the case of sale of articles of produce, &c., sold by weight, the sale is 
not perfect till the articles are weighed, and until such time they remain 
at the risk of the seller. OC. C. 2483. Goodwynv. Pritchard, 249. 
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SALE (Continued). as 
19. Parties may by agreement, withdraw their contracts from the operationof 
this rule, but if the agreement rests on inference, the inference should — 
be clear, cogent and convincing. Ibid, 
. The waiver of the benefit of the law which puts the thing sold at-the risk — : 
of the seller, until the weighing, &c., is the waiver of an important legal 
right, and to impair this right under the law, an expressed or implied 
agreement to waive it should be distinctly and convincingly proved. 
Ibid, 
. Where a buyer has been informed, before the sale, of the danger of 
eviction, he cannot withhold payment of the price. C. C. 2535. 
Pipes v. Shiff, 301. 
. The title to lands sold for taxes should show on its face, or by reference 
to accessible public documents, a description of the land sold and its 
location, so that it may be identified, else the title is invalid. 
Wilson v. Marshall, 327. 


. A sale by one of the partners of all her interest in a partnership thereto- . 
fore existing between them, including stock in trade, merchandize of 
every kind, credits in Ouachita parish, and in New Orleans and else- 
where, real estate, slaves, cash, &c., is, as to the real estate, void as to 
third persons, for want of a description of the thing sold. Nor cansuch 
a description be eked out by parol evidence. 

Pargoud v. Pace, 618. — 


. There can be no valid abjudication of property by the Sheriff, on a bid 
which is less than the amount of the special mortgages on such property 
in favor of persons, other than the seizing creditor. 

Brashear v. Dwight, 645. 


. In a vente a rémeré, the real title passes, subject to a defeasance within a 
limited term. The vendee is entitled to the fruits, and is responsible for 
the expenses of the property. Smith v. Dwight, 691. 


. Proceedings by attachment against a dead man, with knowledge of his fe 
death, are null, and the widow in community cannot ratify a sale made_ 
under them, so as to bind the succession falling subsequently into he 


hands. Tremble v. Brichta, 778. 
See Repursrros—Roussel v. Phipps, 119. 
See Evipence—Stocks v. Ferguson, 182. 
See Action—Boneano v. Auze, 189. 
See Emancipation—Hardesty v. Wormly, 289. 
See Mortcace— Wolf v. Lowry, 272. 
See Prescriprion—Creswell v. Tabary, 396. 
See Setorr— Littleton v. Pratt, 487. 
See Recistry—Oakey v. Corry, 502. 
See Succession— Mouton v. Beauchamp, 666. 
See SmmvLation—Gourdain v. Baylies, 691. 
Smith v. Dwight, 691. 
See Estorrei—Lambert v. Santos, 725. 
SEIZURE. 
; See EXEcurion. Pe 
SEIZURE AND SALE. _ 
aq 
1. The endorser of a note secured by mortgage is not entitled to executory ~ 
process, without authentic evidence of the transfer to him both of the < 


note and mortgage. Heirs of Fowler v. Beatty, 275. 
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SEIZURE AND SALE (Continued). 
2. To entitle attorneys in fact to orders of seizure and sale, authentic evidence 





of their authority must be produced. Ibid. 
8. And where the obligation is prima facie, prescribed, there must be 
authentic evidence of the interruption of prescription. Ibid. 


4. Where a Tax Collector’s bond, given under the statutes of 1849, is so 
defective in form as to deprive it of an authentic character, it cannot be 
enforced by summary process, and a sale made under such process will 
not divest the title to the property. Bradley v. Rapp, 589. 


ae 


See Avtuentic Act—Fellowes v. Jeter, 181. 
See Insuncrion—Beatty v. Duflef, 246. 
See Hussanp anp Wire—Zunis v. Cornen, 488. 
ce SEPARATION OF PROPERTY. 
its See Huspanp anp WIFE. 


SEQUESTRATION. 
See Suretr—Norton v. Cammack, 10. 


to- SERVITUDE. 
of 1. The servitude of drain belonging to a front proprietor will not authorize 
se him to drain his plantation by artificial ditches upon a plantation in 
to rear, when the natural drainage of the front plantation is lateral. 
ch Kilgore v. Grevemberg, 689. 

2. A right of community of wood is a very different thing from a servitude of 


cutting wood. Ledoux v. Allegre, 707. 
See Pustic Tarncs. 
See Paescriprios—Ledouw v. Allegre, 707. 


iid: 
ty 


SETOFF. 


1. Under the statute of Arkansas, the assignment of a promissory note does 
not prevent the allowance of discounts or offsets either in law or equity, 
which the maker had against the original assignor, previous to the as- 
signment, although the assignee be a bona side holder. But where the 
subject of the setoff was money advanced to the maker of the’ note to 
take up his accommodation acceptances, made for the benefit of the 
payee, he will not be allowed to plead that payment as a setoff to the 
prejudice of an attaching creditor who had seized the notes as the prop- 
erty of the payee before the advance was made. 

Newton v. Gray & Campbell, 67. 


2. When a purchaser buys up an outstanding and better title to the property 
than that derived from his vendor, he may plead a reasonable price paid 
for it as an offset against the vendor's action for the purchase money. 

Littleton v. Pratt, 487. 





5 SHERIFF. 
1. In an action by a judgment creditor against a Sheriff, for releasing goods 
which had been seized to satisfy the writ, the introduction by plaintiff 
of the Sheriff’s return, which stated that the goods were not owned by 
the defendant in execution, but belonged to another, will not estop the 
plaintiff from disproving the return. In such a case, prima facie 
evidence of the incorrectness of the Sheriff’s return is sufficient to cast 
upon him the burden of proving property out of defendant in execution. 
Dunlap v. Freret, 88. 
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SHERIFF (Continued). 

2.. A Sheriff cannot insist on an indemnifying bond, merely because he sees, 

or thinks he sees, danger to himself in holding on to the seizure. 
Ibid. 

8. The Sheriff must offer a valid excuse, or else, under the Act of 1826, he 
will be bound for his failure to execute or return a writ within the legal 
delay. Gardiner v. Carpenter, 128. 

4. A Sheriff is not liable for the amount of the writ of execution in his hands, 
who refuses to seize negroes the title to whom is in another, in a form 
recognized as valid by law, where it does not appear that he had reason 
to believe that the title was simulated. 

Ammonetie v. Orandel, 174. 

5. Titles which the law has required to be in writing, and which when 
recorded are notice to all the world, are of sufficient dignity to justify the 
Sheriff in refusing to treat them as nullities, in the absence of sufficient 
circumstances to indicate to him their simulation; possession by the 
debtor in execution, in itself, is not a sufficient circumstance. bid. 


6. A Sheriff who had a plantation under seizure by fi. fa. was enjoined from 
selling. Pending the injunction he shipped the crop to defendants for 
sale, and subsequently died. Held: That the administrator of the 
deceased Sheriff is not entitled to recover of defendants the proceeds of 
the sale of the crop, without the assent of the deceased Sheriff’s succes- 
sor in office, and of the parties to the injunction suit and others in — 
interest. All official trusts pass by the death of the Sheriff to his suc- 
cessor in office and not to his personal representative. 

Bradley v. Frellsen, 310. 

7. Where it appears that the Sheriff was the only Sheriff de facto, under 
color of title, his acts must be held good in controversies between third 
parties. State v. Gilbert, 524. 

8. When the Judge has determined to admit a prisoner to bail, and fixed the 
amount of the bond to be given, he may delegate to the Sheriff the 
power to accept such sureties as are, in his opinion, sufficient. Should 
any one be aggrieved by his refusal to accept the security tendered, he 
can then apply to the Judge who is empowered to hear evidence upon 
the subject. Ibid. 


9. The power of the Sheriff to release a prisoner, upon his giving the proper 
sureties, may be gathered from the order cf the court and the contest. 
’ Ibid. 

10. Filing a bail bond in open court, and the order of the Judge to call the 

parties thereto, may be considered as an approval of the bond by the 
court. Ibid. 

11. The service of citation by one who is Sheriff de facto, and with color of 
office, is good. Gradnigo v. Moore, 670. 

12. A party litigant cannot collaterally except to such a service, on the 
ground that the acting Sheriff is not Sheriff de jure. I bid. 

13. The Sheriff’s charges for keeping are not forfeited, under the Act of 18th 

March, 1852, Sec. 1, by the failure to return the amount thereof into 

court. That Act only applies to fees accruing on any “ process or paper ” 
returned into court. Smardon v. Green, 701. 
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bi SHERIFF (Continued). , 
_ 14, Article 761 of the Code of Practice provides, that the Deputy Sheriff may 
represent the Sheriff in all the duties confided by law to the latter. 
The administration of the oath to the &ppraiser of property is one of the 
duties of the Sheriff. Acts of 1847, p. 55. 
Lambert v. De Santos, 725. 


15. Plaintiff issued execution upon a judgment in February, 1858. This exe- 
cution has never been returned; and in January, 1855, a rule was ta- 
ken upon the Sheriff, (who in the meantime had gone out of office) to 
render him liable for the amount of the judgment, under the Act of 
1826. On the trial of the rule, it was admitted that a witness sum- 
moned for the Sheriff, would prove, if present, that the counsel of 
plaintiff was informed and knew that the only property of defendant 

found, was incumbered to such an extent, that nothing could be made 

on the execution. A certificate of mortgage was also given in evidence 
to prove the same facts. Held: That upon this proof the Sheriff is not 

, liable under the statute. Miller v. Roy, 744. 

See Taxes—Caddo v. Shreveport R. R., 587. 


SHIPS AND SHIPPING. 


1. The contract of a passenger with the master is not for mere ship room and 
personal existence on board, but for reasonable food, comforts,. necessa- 
ries, and kindness. Block v. Bannerman, 1. 


2. Ths owner of a vessel is liable for the tortious acts of the master commit- 

ted whilst in his service and within the scope of his authority. 
Ibid. 

8. A captain is a guast magistrate, on board his ship at sea, and may, with- 
in certain limits enforce and justify orders which in port would expose 
him to censure, to civil responsibility and to punishment. Stet, C. J. 

Lbid. 

4. The delivery of goods shipped on a steamer to the master of a wharfboat 
at the port of delivery, is bad, unless there isa special authority vested 
in the wharfmaster by the consignee to receive the goods, or a ratifica- 
tion of the receipt of them, express or implied. 

Harkness v. Church, 64. 


5. The authority of a wharfmaster to receive goods on behalf of the con- 
signee, may be inferred from the payment by the consignee of money 
advanced by the wharfmaster for the freight. Ibid. 


6. Where a seamen sets at defiance the lawful authority of the master, it 
justifies his immediate discharge, and destroys all rights which he might 
otherwise have growing out of the relation of the parties.. 

Tios v. Radovich, 101. 


. Defendant received on board a quantity of molasses, to be delivered at 
the port of Louisville and reshipped thence to Pittsburg. The molasses 
was discharged at Portland, within the corporate limits of, but about 
two miles below, Louisville, and, while there, were damaged by a sud- 
den rising of the river. Held: That under the evidence received with- 
out objection, of a usage of discharging Pittsburg freights at Portland, 
118 
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SHIPS AND SHIPPING (Continued). : 


and under the proof that defendant made all reasonable enidéavies ll 3 
protect the molasses while at Portland and to reship it, the boat was not — 
responsible for the damage. ’ Dalzell v. Saxon, 280. 


8. Where goods are shipped in good order, and are damaged on the voyagé, 
it devolves on the common carrier to show that the damage was caused 
without his fault, and by one of the per‘ls excepted in the bill of lading. 

Price v. Uriel, 413. 


9. If it is proven that the damage was occasioned by one of the perils in the 
bill of lading, it is then incumbent on shippers to show that the com- 
mon carrier was guilty of negligence. J bid. 


%% 


10. In estimating damages, the market value of goods of the same kind at 
the port of delivery must be taken as a standard. IT bid. 
See Carniers—Gr d v. Cooper, 796. 








SIMULATION. ; 
1. Simulated assignment. The case presents a question of fact only. 


Lacou v. Boissy, 29. 


2. Simulated Sale.—At a Sheriff’s sale of property, the brother of the de- 
fendant became the purchaser. Under the facts of the case, the purchase 
was regarded as a family arrangement, to screer. the property of the 
true owner from the pursuit of his creditors. 

Porterfield v. Greenwood & Co., 51. 


3. Where a sale is attacked as simulated, and a prima facie case of simula-— 


tion made out, and the purchaser fails to offer rebutting testimony to 
show that he actually paid anything for the property, the sale will be de- 
creed to be simulated. Gourdain v. Baylies, 691. 


4. A transfer of the title to slaves, accompanied by the delivery of the coun- 
ter-letter, in which the vendee engages to resell to his vendor the slaves, 
on the payment, by the latter, of the expensesof the keeping and main- 
tenance of the slaves, and other claims against him, and where the ven- 
dee, by acts and declarations, represents himself as the agent of the 
vendor, and renders accounts, annually, of the hire of the slaves, etc., 
Held: not to be a vente a rémeré, but a simulation. 

Smith v. Dwight, 691. 


SLANDER. 


1. The fact that the slanderous words were used in a public assembly, e. g., 
at a session of the Grand Division of the Sons of Temperance, is enti- 
tled to no consideration in mitigation of damages, where the defendant 
does not appear to have uttered the words in public debate, or in the 
discharge of any official duty imposed upon him. 

Miller v. Roy, 231. 

2. Plaintiff sued the defendant for slander. Defendant reconvened for dam- 
ages resulting from plaintiff’s slander of defendant. Plaintiff excepted 
to the reconventional demand. The exception was sustained because 
more than a year had elapsed between the filing of the reconventional 
demand, and the implied slander which formed the basis of it. Held: 
also, that if the slanderous words cémplained of by defendant had not 



















































| INDEX. 
SLANDER (Continued), 

‘ been prescribed, yet as they had no necessary connexion with plaintiff’s 
demand, they could not be made the basis of a reconventional demand. 


ge, King v. Ballard, 557. 
sed ‘8. In an action for slander the Supreme Court, considering both plaintiff and’ 
ng. defendant to be in fault, reduced the amount of damages which the 
' jury had found for the plaintiff. Ibid. 
he 
m- SLAVES. 
e See EMANCIPATION. 
* > See Crmunat Law—State v. Hannah, 181. 
at State v. Dicks, 461. 
STATUTE. 
1, The interpretation of a statute becomes, as it were, a part of the statute 
and it should not be changed but for the most cogent reasons. 
State v. Thompson, 122. 
2. Construction of— Ibid. 
See Orminat Law—State v. Jacob, 141. 


State v. Hendry, 207. 
1e See Deposir— Mathews v. McKensie, 844. 
See Arrest—Block vy. Bannerman, 1. 
See Appeac—New Orleans praying, &c., &c., $11. 
* See Barrure—Kennedy v. Municipality No. 2, 54. 
- See CLerxs—State v. Portes’ securities, 148. 
: See Execurion— Block v. Mawwell, 5. 
See Emanciparion— Virginia v. Himel, 185. 
See Famity Meetinc—Jn the matter of Virginia Seghers, 423. 
See Levess—Lepetre v. New Orleane, 112. 
See Pustic Lanps—Scuddy v. Shaffer, 188. 
Climer v. Selby, 182. 
) . See Ram Roaps—Opelousas R. R. v. Legarde, 150. 
. : See Quo Warnanto—State v. Ramos, 420. 
See Privicece—Cochran v. Walker, 431. 
See New Orteans—New Orleans vy. Solomon, 454. 
-_ See Crmanat Law—State v. Dick, 461. 
> se See Homestsan—Succession of Taylor, 509. 
% See ConstiruT1IoNAL Law—Succession of Ryan, 540. 
See PrincipaL anp Surery— Wells v. Roach, 548. 
See Curator—Scott v. Lawson, 547. 
See Lisns—Hogge v. Taliaferro, 562. 
See Seizure anp SaLe—Bradley v. Rapp, 589. 
See Courts— Ferguson v. Glaze, 685. 
See Coxstitrvtion—Haye v. Hays, 642. 
See Prescriprion— Bossier v. Maskell, 671. 
See Taxes—St. Mary v. Harris, 675. 
See Suenirr—Lambert v. De Santos, 725. 
See Curator—Succession of D* Aquin, 780. 
See Recusation or Jupars—McDonogh v. Gordon, 794, 
See New Orteans—Siate v. Prats, 785. 
See Execuror—Succession of Pomponeau 79. 


SUBROGATION. 


1. Under Article 2156, § 2, of the Civil Code, both the loan and the receipt 
must be established by notarial act, in order to create in favor of the ; 
lender the subrogation granted by that artlcle. 

Malone v. His Creditors, 782. 
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SUBSTITUTION. icing he, . 


1. 8. R. M., by a conveyance executed in Alabama, in consideration of the 
sum of $600, the receipt of which was acknowledged, bargained, sold 
and delivered to W. C. certain negroes, “under the further agreement 
and condition that, after the death of the said W. C., the said negroes 
should revert to D. W. M. and his heirs; but should the said D, W. M, 
die before the said W. C., then and in that event the said W. C. shall 
and may appoint and nominate any other person he may think proper to 
take charge of and control the raising and employment of the said chil- 
dren above mentioned, and should the said W. C. desire ii, at his death, 
and it should become practicable, their freedom shall be obtained, 
Held: The instrument under our laws contains a substitution. C. C., 
1507. Murphy v. Cook, 572. 


2. Even at common law:so complicated a limitation of personal chattels could 
not be maintained. Ibid. 


8. Notwithstanding the limitation, the absolute title to the slaves vested in 
W. C, Ibid. 
See Succzssion—Succession of De Bellisle, 468. 


SUCCESSION. 


1. W. W. Pugh, who was the tutor to the minor heirs of A. Pomponeau, 
was executor also of her last will. The succession, when opened, was 
indebted to an amount nearly equal to the inventory. Held: That the ~ 
executor is entitled to 2 1-2 per cent commission on the inventory, but 
not to the additional sum of 10 per cent on the proceeds of the annual 
crops, as commission for his services as tutor to the minor heirs.* 

Succession of Pomponeau, 79. 

2. Plaintiff, as tutor of his minor children, claimed a specific amount of pro- 
perty by inheritance from defendant's deceased spouse, and sequestered 
it. Defendant set up a claim for his martital portion, which was ruled 
out on the ground, that his wife’s succession had not been settled. But 
there being no allegation nor proof, that the estate was involved, or that 
it needed the appointment of an administrator, or that it was in process 
of settlement. Held: The District Court should have allowed defendant 
to substantiate his claim. Shaw v. Reneau, 190. 


8. It is the settled rule that a creditor may enforce the payment of his 
claim against a succession, either by direct action, or by way of 
. opposition ‘to the account of the executor. 
Succession of McCalop, 224. 
4. The beneficiary heir is entitled to the administration of a succession, 
in preference te a creditor, though the former be not a resident of 
the State. Succession of Penney, 290. 


5. It suffices that ‘the heir be actually present, when the application for 
the administration ‘is made. ©. C. 1035, 1037, 1038. Ibid. 


6. An administrator, who purchases property of the succession, and gives his 
note for the price, cannot plead the nullity of the sale and resist pay- z 
ment of his note, without tendering back the property purchased. 

Mouton v. Beauchamp, 666. 
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* There is an error in the abstract at the head-of this case. 
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SUCCESSION (Consiga, sia 
7. A note payable to the agent of the maker for ths use of the succession 


1 of which the maker was administrator, is valid. The real obligees are 
t the creditors and heirs of the succession. Ibid. 

s 8. Article 1746, ©. C., constitutes an exception to Arts. 899-900, under 
. the title of successions. Cook v. Doremus, 679. 

l See Facrorn—Mercer vy. Lobit, 48. 

) See Homesteap—Succession of Taylor, 509. 

J See Turors—Hair v. McDade, 584. 


See Ansent Hemms—Mullen v. King, 674. 
J See Huspaxp anv Wire—Succeasion of Derouen, 615. 
; See Marriace—Oook v. Doremuza, €79. 


*  §UPREME COURT. 


1, Although a judgment may be amended in the Supreme Court in favor of 
| appellant, yet, where he should have applied to the Judge a quo to cor- 
rect the error, he will be condemned to pay the costs of appeal. 
Baudoin v. Tete, 69. 


2. Defendant had been in possession of the land in controversy since 1886, 
under a préemption claim. Plaintiff claimed the land under a deed 
from Millaudon, to whom he alleged plaintiff had assigned the préemp-~ 
tion claim. The verity of the assignment formed the gist of the action. 
The jury found for defendant and the court refused to disturb the ver- 
dict, principally on the ground of the undisturbed possession of the land 
by defendants since 1836; the exclusion of warranty in the sale from JMil- 
laudon to plaintiff ; the denial of the pretended transfer ; the suggestion of 
fraud; the substitution of a copy for the original assignment, which 
could not be produced, and in which no price is stated. Held: That 
these, and other circumstances, cast a cloud upon the plaintiff’s title, 
and that as he made no effort to disturb the verdict of the jury in the 
court below, he could not be relieved on his record on appeal. 

Wright v. Ferrin, 91. . 

8. A judgment will not be amended for the relief of appellee, unless deman- 
ded in answer to the appeal. The asking of relief in argument will 

o not avail. - Wortham v. Schenck, 197. 


4, The competency of witnesses cannot be questioned in the Supreme Court, 
unless exceptions to their introduction were taken in the Court a quo. 
Canal Bank v. McGloin, 240. 


5. The court in this case refused to enforce a claim which was stale, and 
which had the appearance of being “‘ trumped up” against a dead man’s 
estate. Wilder v. Franklin, 279. 

6. The Court refused to order this cause to be put on the summary docket. 

In the matter of A. & V. Seghers, 423. 


1. The objection that the security to an appeal bond is a non-resident of the 
parish must be made in the lower court. A cause will not be remanded 
that evidence may be taken as to the sufficiency of the security where 
no effort was made in the court of the first instance to test the suffi- 
ciency. Jeannet v. King, 485. 

8. “Errors in fact in the motive and in the law,” in signing a bond, must be 

put at issue by pleas which indicate that this defence is relied on, other- 
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SUPREME COURT (Continued). 


wise the Supreme Court will not take notice of an argument urged on 
those grounds. State v. Securities of Breed, 491. 


9. Parties cannot, in the Supreme Court, raise the objection to testimony on 
the ground that it was secondary, when that reason had not been assigned 
for its rejection before the District Court. Ibid. 

10. The Supreme Court has no power, under the provisions of the Constitution, 
to inquire whether the discretion of a Court, in refusing a new trial in a 
criminal case, on the ground of the misconduct of the jury, was proper- 
ly exercised. State v. Tucker, 501. 


11. It cannot be urged in the Supreme Court that the Judge erroneously 
overruled an application for continuance, when the point had not been 
reserved by a bill of exceptions to the ruling of the court. 

Scott v. Lawson, 547. 


12. Plaintiffs appealed to correct an error which his attorney had made in 
omitting an item of plaintiffs’ account “in writing up the judgment.” 
The Supreme Court corrected the error, but at plaintiffs’ costs. 
Risers v. McLean, 565. 


18. A defendant cannot be allowed to object on appeal, that a supplemental 
petition was inadmissible, because it changed the character of the orig- 
inal demand, when no exception was taken in the court a quo. 

Wafford v. Wafford, 636. 


14. An objection to the admissibility of testimony will not be noticed in the 
Supreme Court, when no exception was taken in the District Court. 
I bid. 
15. The nullity of a judgment, apparent on the face of the record, may be 
decreed by the Supreme Court, on appeal from such judgment. C. P., 
608-9. Hays v. Hays, 642. 


16. Plaintiff sued for an amount less than $300. Defendant claimed $1200 
in reconvention. Held; That the Supreme Court is without jurisdic- 
tion as to the judgment on the original demand. 

“3 Overton v. Simon, 684. 


17. An error as to parties, made in entering up judgment, and which is ap- 
parent on the face of the record, will be corrected on appeal. 
Steel v. Paten, 702. 


18. Where a party to a cause should have been present on the trial, the ad- 
missibility of the evidence offered against him must be tested by the 
same rules as though he had been present ; and the admission of such 
evidence against the absent party as might have been received with his 
consent if he had been present, is not an error of law, and no relief can 
be granted merely on an assignment of errors. For the Supreme Court 
cannot examine objections to evidence, which were not made on the 
trial, nor questions of the admissibility of testimony, unless regularly 
presented by a bill of exceptions or other equivalent mode. 

Lockett v. Toby, '712. 


19. S. was allowed the privilege of lessor for the sum of $2800 14, that be- 
ing the sum demanded in her petition. The lease annexed to and made 
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SUPREME COURT (Continued). 


part of the petition showed that $3850 14 were due her. The funds 
were not yet distributed, and there was a general prayer for relief. 
Held : That it would seem, under the precedents cited, 15 L. 116; 5 A. 
666, that the aves should be reformed in her favor. 
a Overend v. Robinson, 728. 
20. The District Judge afterwards allowed opponent a privilege upon the 
proceeds of the sale of the unexpired term of the lease. Held: That 
the sum thus realized must be credited upon the judgment. Ibid. 





21. A defendant in a suit, having filed an answer, is presumed to have been 
present at the trial ; and cannot, if no bill of exception is taken to the 
admissibility of testimony, avail himself of an objection in the Supreme 


Court. Underwood v. Lacapare, 766. 
22. Appellant must see that transcript is complete, and can derive no benefit 
from omissions in it. New Orleans v. Mrs. Jeter, 767. 


See AppzaAL—McDonogh v. DeGruys, 75. 
Bee Canunat Law—State vy. Heas, 195. 


See Stanper—King v. Ballard, 557 i 
SURETY. 
1. The obligee of a bail bond which has been forfeited may proceed against 
the surety by rule. C. P., 285. Block v. Maxwell, 5. 


2. The departure of a principal in a bail bond from the State, within three 
months, is a violation of his bond, and the return of a writ of fiery facias 
against him unsatisfied fixes the liability of his surety. ° I bid. 


8. One of several sureties who has paid the debt, will not be entitled, under 
Article 3027 of the Civil Code, to an action for contribution against his 
co-surety, when at the time of such payment the co-surety himself was 
under no legal obligation to pay the debt. Ledoux v. Durrive, 7. 


4. In an action against two sureties, judgment was rendered against the 
plaintiff; he appealed as to one of the sureties, and the judgment was re- 
versed. The surety paid the money, and brought this action for contribu- 

3 tion against the defendant, his co-surety under Article 3027 of the Civil 
Code. Held: No appeal having been taken against the co-surety, and 
the judgment in his favor having become final before the payment, he is 
not liable. Ibid. 


5. The Louisiana State Bank sued Ledoux and Durrive on an obligation of 
suretyship; there was judgment against the bank, and it appealed, but as 
to Ledoux alone. The judgment was reversed ; Ledoux paid the money, 
and brought this action against his co-surety, Durrive, for contribution. 
Durrive plead the judgment of the Louisiana State Bank v. Ledoux & 
Durrive as res judicata. Held: The judgment of the District Court in 
favor of the present defendant (Durrive) and against the Louisiana State 
Bank, perhaps, does not amount to a technical bar of the present action. 
To have that effect, it should have been rendered in a suit between the 
same parties and for the same cause of action. But the judgment makes 
proof against those who were parties to the action, and those claiming 
through or under such parties, of the truth of what was decided thereby. 

I bid. 


ea 


, isonly for such expenses 

: as are incident to the sequestration and release. It does not extend to 

. the entire cost of the litigation subsequent to the bonding of the thing 

sequestered, except so far as litigation is the necessary result of the 
bonding. Norton & W hite v. Cammack, 10. 

7. A surety cannot compensate his contingent liability as such, against a de. 

posit, unless the deposit has been made expressly to guarantee the depo- 
sitary against such contingent liability. McDowell v. Crook, 31. 

8, The surety on an official bond, given in favor of the District Judge by a 


father and natural tutor, is not bound. The Judge had no lawful authori: 
ty to require such a bond from the father. Aucoin v. Guillot, 124. 


9. In @ proceeding against the surety for the release of a fraudulent debtor 
from arrest, the measure of the surety’s liability is the amount of the 
judgment pronounced against the debtor. Keane v. Fisher, 261. 

10. The judgment is conclusive upon the surety. He cannot go behind it to 
inquire into the reasons upon which it was based. * Ibid. 

11. A specific return of “ Nulla bona” on execution against the defendant is 
not necessary to fix the liability of the surety on appeal bond. 

Wogan v. Thompson, 284. 

12. Where there has been a change in the condition of the defendant, so that 
the creditor cannot take out execution, or make a levy under execution, 
the liability of the surety on the appeal bond is at once fixed. Ibid. 


_ 18, Where an accused, who had been admitted to bail, absconded before trial, 
and a judgment nisi was entered against the sureties upon his bond, and 
he is afterwards retaken under a capias andimprisoned. Held: That the 
application of the sureties within ten judicial days to have the judgment 
nisi against them set aside—there being no suspicion of collusion to de- 
feat the ends of justice—should have been granted; and the prisoner 
should have been brought into court to enable them to make a formal 
surrender of him according to law. State v. Denny, 385. 

14. Marchais had been cashier of plaintiff’s branch bank at Thibodaux, and 
had embezzled the funds of the branch. To conceal his embezzlements 
he bought from the plaintiff the banking-house and assets of the branch, 
the assets being described in the bill of sale in accordance with a list of 
them furnished by Marchais himself, which list was false, and comprised 
various bonds, bills and notes that did not exist. Marchais gave notes 
for the price, with the defendants as his solidary sureties, the latter, as 

ell as the plaintiff, being ignorant of the fraud of Marchais. Held: 
t to hold the sureties liable on the notes would be making them re- 
sponsible, not for an obligation arising out of the contract of sale from 
plaintiff to Marchais, but for a loss sustained by plaintiff before that con- 
tract was made. Union Bank v. Beatty, 361. 

15, That defendants, though only sureties for the performance of the princi- 
pal obligation, were parties to the contract of their principal with the 
bank; and that the bank warranted to the sureties the existence of the 
thing sold. — Ibid. 
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ite INDEX. 
= SURETY (Continued). 
16. That the sale was valid as regards the principal obligor, he not being per- 
mitted to set up his own fraud; but that, as regard the sureties, there 
was no sale, and thus no principal obligation ; and consequently, no acces- 

sory one. Ibid. 
17. In the absence of any previous communication between the creditor and 

the surety, the creditor binds himself to nothing. 

ig Ibid, on a re-hearing, 878. 
“= 18. The legal consideration of the contract of suretyship is to be found in the 
4 , service rendered to the principal ; and if the principal contract be valid, 
the law looks only to the presumed beneficence of the surety as the 
cause of his obligation, and therefore holds him bound no matter how 
unfounded may have been the interior motives of interest or confidence 

which led to the act of beneficence. Ibid. 
19. Such of the assets sold as did not exist in the shape described by Mar- 
chais, yet existed in claims of the same amount upon himself for unde- 
tected embezzlements. The principal contract was not, either wholly or 
in part, affected with nullity; and being good and valid, the validity of 


































; the collateral undertaking follows. Ibid. 

‘ 20. The consideration of a contract does not pass to the surety. His obliga- s 
tion arises from the consideration received by his principal. Ibid. 

3 21. Where no communication is shown to have taken place between the credi- 


tor and the surety, and no actual or constructive fraud is attributable 

to the creditor, and there has been no discharge subsequent to the con- 

= tract, the liability of the principal is the test of the liability of the surety. 
PS I bid. 

22. An accused, when admitted to bail, is in legal contemplation delivered over 

a to the custody of his surety. The surety becomes his jailor, und has a 

. right to take and surrender him in discharge of his liability, at any time 
4 before the forfeiture of the bond. Stale v. Cunningham, 693. 


28. The better opinion is, that a warrant is unnecessary to protect the bail in 
arresting his principal. At Common Law, the bail may command the as- 
sistance of the Sheriff and his officers. I bid. 

24. The securities on a State Tax Collector’s bond are, as it is held in the case 
of Copely v. Dinkgrave, each bound to the full amount for which they 
have obligated themselves. State v. Securities of Breed, 491. 

25. The payment of interest, at the rate of two per cent. per month after de~ 
falcation, is part of the Tax Collector’s obligation for which the sureties 
must respond. Ibid. 
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e? 26. Interest can only be exacted of the securities on a Tax Colleetor’s bond 
from the time that they were put in default. I bid. 


27. The securities on a bail bond resisted payment on the ground that the 
bond did not state the party principal was bound to appear and defend 
any legal charge against him. The recital and condition of the bond 
showed that the principal had been arrested and was then in actual cus- 
tody on a charge of the murder of John Bryant. It recited that the 
principal had been “committed for trial by A. F. Thompson, Esq.,” and 
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28. 


29. 


31. 


32. 


838. 


34. 


35. 


86. 
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SURETY (Continued). 


that on a writ of habeas corpus he was brought before “his honor, R. W. 
Richardson, Judge of the 12th Judicial District, who rendered the decree 
written on the other side of the sheet.” The bond concluded with the 
condition, “Now, therefore, if the said Gilbert.shall well and truly Le 
and appear, in his own proper person, at the court-house in Monroe, on 
the 1st Monday of May next, being the next term of the 12th Judicial 
District Court in and for the parish of Ouachita, and there continue to 
_ be and appear, from day to day and term to term, or to be and appear at 
any other time and place, as contemplated in the decree of the court, 
when ordered by the “court, and continue to appear until discharged by 
the court,” ete., ete. Held: That it was sufficient'y clear that the prin- 
cipal had been bound over for trial upon the charge of the murder of 
John Bryant. Siate v. Gilbert, 524. 
The clause of the Act of March 16th, 1842, which forbids suit to be in- 
stituted against the securities on certain bonds, “until the necessary 
steps have been taken to enforce payment against the principal,” must 
not be so construed as to deprive the creditor of recourse against the 
surety, until the insolvent estate of the principal to the bond has been 
liquidated. In a case where execution cannot be taken out against the 
property of the debtor, where his succession is under administration, 
the creditor may proceed against the surety. Wells v. Roach, 543. 


Suit cannot be brought against the securities on a tutor’s bond, until the 
necessary steps have been taken to enforce payment against the princi- 
pal. Elam v. Heirs of Barr, 565. 


. Where a contract of suretyship is extended to embrace “any future 


balance of accounts,” third persons will not be bound by it. C. C. 
2371. Andrew v. Bradley, 606. 


The prolongation of the term of payment of a note, made without the con- 
sent of the surety; discharges his liability. Deuil v. Martel, 648. 
The consent of the'surety will not be inferred from his declaration that 
he would agree fo any arrangement made for him by the principal deb- 
tor, in the absefce of proof that the principal professed to act also as 

agent of the surety in making the new terms. Ibid. 


The surety of a Sheriff who is a defaulter for State taxes collected, and 
is insolvent, is entitled toa judgment against his principal for the amount 
of the defalcation—the officers executing the judgment, to pay into the 
Treasury the amount collected thereon. Mudd v. Rogers, 648. 

If no fraud or deception be practised upon a surety, the obligation is 
valid as to him, if it be valid as against the principal. 

Mouton v. Beauchamp, 666. 

Where the term of payment has not been prolonged in favor of the prin- 
cipal, and no act has been done by the holder of a note, which would 
prevent the surety, on payment, being subrogated to all the rights of 
the holder against the principal, the holder will not be considered guilty 
of laches, such as to discharge the surety. _ Tbid. 


The ratification by the heirs, of a purchase of succession property, by 
the administrator, who was incompetent by law to buy, does not re- 
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SURETY (Continued). 


lease the official surety of the administration from his liability, for 

the price of the property which the administrator fails to account for. 

Todd v. Sparks, 668. 
37. Plaintiffs were holders of two drafts accepted by Lowe & Pattison, who 
enjoined plaintiffs from selling the acceptances. The injunction was 
dissolved, and plaintiffs sought to. make the sureties on the injunction 
bonds liable. It was in evidence, that the plaintiffs instituted suit up- 
on the drafts and recovered judgment for the amount thereof, against 
Lowe & Pattison. One of the parties, W. H. Pattison, made a ces- 
sion of his property to his creditors, on January 5th, 1853. It was 
, proved that at the time of the issuing of the injunction, a sale of paper 
held by the plaintiffs might have been made and would have been 
made at a discount of two and a half per cent. per month, if the injunc- 
tion had not restrained the sale of it. Held: That the amount recover- 
able upon the obligation less the discount of two and a half per month, 
is the sum of which the plaintiffs have been deprived by the issuing of 

this injunction. Corning v Elliott, 753. 
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88. There was no evidence to show that the other parties were insolvent, or 

that the drafts have become worthless in consequence of the injunction. 

Held: That as the obligation in this case does not arise from a 

quasi-offence, it is clear that in the Assessment of damages, the law 

leaves no discretion to the Judge, who must be governed by the rules 

5. laid down in the Civil Code, Art. 1928. Voornms, J., with whom con- 
: curred Bucnanan, J., dissenting. Ibid. 


89. The Act of 1831, authorizes the court, upon the dissolution of injunctions 
to condemn the plaintiffs and surety jointly and severally to pay tey-per 
cent. interest on the amount of the judgment enjoined, and not more 
than twenty per cent. as damages, unless damages to a greater amount 
be proved. Held: It is true this applies to cases where judgments are 

* enjoined, but it can hardly be contended that other cases are entitled to 

4 be placed on a more favorable footing, and I am unable to conceive 
with the Judge @ guo, that the sureties on the injunction bonds should 
be held liable for the amount of the drafts, as the measure of damages. 
Voornizs, J.,. with whom concurred Bucwanan, J., dissenting. 

Ibid 

40. Judicial sureties cannot (except'in cases specially provided for) claim the 
benefit of a discussion of the principal debtor, before recourse is had 
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4 against them, ©. C. 3033, 3085. 2 An. 8380. Ibid. 
in 41, A party is entitled to be placed in the condition in which he would have 
¥ been, had no injunction issued. ' I bid. 
4 See Bonps. 

8 See Insunction—Mason v. Poulallier, 418. 


See Oompensation—Fisher v. Ellis, 479. 
See Suenirr—State v. Gilbert, 528. 


k, TAX COLLECTOR. ‘ 
7 See Surery—State v. Breed’s Securities, 491. 
TAXES AND TAXATION, | 
1. The tax imposed upon keepers of livery stables by the city ordinance of 
November 15th, 1849, is constitutional and legal. 
Municipality No. Two v. Dubois, 56. 






INDEX. 
TAXES AND TAXATION (Continued). 


2. Municipality No. Two had ity to impose a portion of the cost for _ 
the removal of a dillapi cient pavement and making a 
new and sufficient one in ite stead, on the proprietor of property, front- 
ing the street so improged. Municipality No. Two v. Dunn, 57. 


. The Municipality ‘had no power by*the then existing laws to compel a 

contribution, by the Owners @f lots, 40° the cost of making the second 
" pavement to replace ¢ one te*which the contribution had already been 

made. OGDEN, sistepting. a J., concurring in the dissenting 

opinion. IT bid. 

. Where taxes, pe. ae oo been paid through error, they may 
be recovered back, Catholic Society v. New Orleans, 73. 

. An association “to relieve the wants; comfort the suffering, and promote 
the happiness of théir fellow-creatures,” is a charitable society, and ex- 
empt from taxation. New Orleans v. Mech. Soc., 282. 

. Since the late treaty between the Emperor of the French and the United _ 
States, French citizens are exempt from the tax of ten per cent. on suc- 
cessions in this State, going in whole or part to persons not being domi- 
ciliated in this State, and not being citizens of any other State or terri- 
tory of this Union. Succession of Dufour, 391. 

. Article 128 of the State Constitution, which declares that taxation shall 
be equal and uniform throughout the State, has not deprived the Legis- 
lature of the power of dividing the objects of taxation into classes. It 
merely obliges the Legislature to impose an equal burden upon all those 
who find themselves in the same class. State v. Lathrop, 398. 


. If this State has thought fit to recognize foreign charters of incorporation 
te the extent of permitting foreign corporations to transact business in 
their corporate name within our limits, the Legislature had an undoubted 
right to attach what conditions it thought fit to the privilege. J did. 


. It is a mere confusion of ideas to put foreign corporations on the same 
footing of corporations which are the creatures of our own State laws, 
from the simple fact of their being alike corporations. It is equally un- 
sound to claim for them the personal and constitutional rights of the 
citizens of the several States throughout the Union. Ibid. 

. The terms of the act “relative to the duties and powers of the Police 
Juries of this State, and the constituted authorities of towns and cities,” 
approved April 29, 1853, contemplate that the mandate to be issued by 
the District Judge to enforce the collection of taxes, on the failure or 
refusal of the Police Jury to cause the tax to be collected, shall be di_ 

. rected to the Collector of Parish or Municipal Taxes; and where the 
Sheriff is such collector, the evidence should show the fact. The taxes 
to be eollected under this act should be collected in the same manner as 
the parish and municipal taxes are collected, and a copy of the assess- 
ment, which forms the’basis of the collections, should be delivered to 
him. TheSheriff has no power under the act to make the assessment. 

Shreveport Railroad v. Caddo, 587. 
11, Where a parish tax is levied to pay subscriptions of stock in corporations 
for works of internal improvement, the expenses of collecting such tax, 
must be borne bythe parish, and not by the corporation. 
Boutte v. Bryant, 659. 
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TAXES AND TAXATION (Continuéd), ' 
12. The term “landed estate,” on whigh Police Juries are authorized by the 
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Act of the Legislature to ta works of internal improvement, 
nt- embraces, also, all houses, ies and improvements thereon, and neat 
; a cattle, horses and mules = attached @, and used on a plantation. 
la <a ~~ * St Mary v. Harris, 675. 
md 13. The last assessment-roll toeeuibs taxes is the proper basis of the levy of 
een : the parish tax for interfial improvements, 4 Ibid. 
~~ 14. A tax collector who has given bond and feived the assessment-roll is 
: prima facie liable for the amount of taxes dye according to the tax-roll, 
ay 2 and when sued, he cannot throw upon tlie plaintiff the burden of proving 
that he actually collected the taxes. Vermillion v. Comeau, 695. 
te | 15. Article 123 of the Constitution has reserved the right of the Legislature 
as to exempt any property it deems fit, from taxation altogether. Butif it 

tax at all then it must tax equally, or in a uniforpf ‘ratio according to an 
ed assessment legally made, all property of the same description, upon 
= i: which a tax is levied. New Orleans v. Commercial Bank, 735. 

" vi 16. I have never considered the Article 123 of the Constitution, to be appli- 
"I 3 cable to the exercise of the taxing power, by municipal corporations, for 
ul 3 local purposes.—Suorrorp, J. Ibid. 
is Ee 17. The assessment by the city authorities, on account of the subscription to 
Ik ao railroad stock, and for the consolidated loan tax, is essentially a tax. 
oo New Orleans v. State Bank, 762. 
2 | 18. Under the statute of 1805 rural property is not liable for assessment for 
n : the maintenance of lights, of the city watch, and for cleaning the streets, 
1 New Orleans v. Michoud, 768. 
d % . See Surety—Mudd v. Rogers, 648. 
4 See Constirution—New Orleans v. Cannon, 764. 
F TESTIMONY. 
ec = See EvipENCcE. 
, 2 TUTORS AND TUTORSHIP. 
¢ a | 1. The mother, as natural tutrix of her minor children, is entitled to the 
. s seizin of an estate bequeathed to them as universal legatees of their 
be grandfather, notwithstanding the will under which they derive appoints 
. 5 . another person to the tutorship. Hoggatt v. Moraney, 169. 
b: 2. The nomination by the grandfather in his will of a tutor to his grand. 
é children, to the prejudice of their surviving parent, is illegal, and the 


disposition null, and considered as not written. C.C.1506. Jbid. 


8. The nomination of tutor by last will, can only be made by the surviving 
father or mother. C. C. 275. Ibid. 


4. An under-tutor of minors is not a necessary party, where their natural 

tutor is a party and has no interest adverse to that of the minors. 

. Succession of McCalop, 224. 

5. It is incumbent on a tutor to show that he has used due diligence to col- 
lect the assets of the administration with which he is charged, or he 
will be held personally liable. Tegart v. Mc Caleb, 282. 

6. A tutor cannot, without the advice of a family meeting, encroach upon 


the capital of the minors in his hands, for their support, education, or 
even subsistence. CO. C. 348. Ibid. 


. See ae 
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TESTIMONY (Continued). 
7. A tutrix has a right to administer upon the estate of her minor children, 
without taking out letters of administration, unless required to do so by 
the creditors. Hair v. McDade, 534. 


8. The appointment of the paternal uncle to the tutorship of the minor chil- 
dren of his deceased brother, can only be made after due notice, and 
upon the advice of a family meeting; nor can the appointment of a 
person standing in that relationship to minors, without such notice and 
advice, form the basis of the plea of res judicata to an action brought 
to set it aside. Minor Heirs of Bruce, 586. 


9. The mother of a minor, who is represented by another as his qualified 
tutor, is incompetent to maintain an action on behalf of the minor, for 
personal injuries done him. Legere v. Richard; 669, 


10. Proceedings for the protection of the person or property of the minor, of 
a conservatory character, may sometimes be taken by persons not le- 
gally representing the minor ; but such cases are rare, and are eminently 
within the discretion of the District Judge. +  Lbid. 


11. The children of parents who at the time of their decease were domicili- 
ated in this State, no doubt retain the domicil of their parents, and the 
courts of the State, having jurisdiction of this domicil, have, exclusively, 
the power of appointing those, who are entrusted with the control of 
the persons, and the administration of the property of minors so situ- _ 
ated; and as a general rule, the domicil of the minor cannot be changed 


by a departure of the tutor or the removal of the minor from the State. 
Succession of Lewis, 789. 


12. The right of paren is not questionable in a free country, and that a 
natural tutor expatriating himself has a right to take his children with 
him, is still less disputable. T bid. 


13. We see nothing in the jurisprudence of the State which would prevent 
a foreign tutor from being recognized as entitled to stand in judgment 
in all conservatory or administrative measures which the interest of his 
ward might require. He may provoke by and with the advice of a 
family meeting and under the sanction of the court, the investment of 
the funds of the minor, the sale of his property and the reinvestment 
of its proceeds. Ibid. 

14, Article 946 of the Code of Practice, appears to have been intended to 
provide for a case where the minor was not represented, but it is not 
applicable where the tutor, though a non-resident, is either present or 


represented. Ibid. 
See Mortcace—Malvaua v. Lavergne, 678. 
See Execuror—Succession of Pomponeau, 79. 


UsURN. See PLeapmve—Consolidated Ass, v. Hughes, 610. 
WARRANTY, AND OF THE CALL IN WARRANTY. 
1. The defendant in a possessory action cannot call his vendor in warranty. 
Garrett v. Oliver, 508. 
2. A vendor who warrants the title “against himself, his heirs and assigns, but 
only such as he now holds under the said Baron de Bastrop, and inter- 


mediate vendors, forever,” is bound by a limited warranty only. 
, Pilcher v. Prewitt, 568. 
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| WARRANTY, AND OF THE CALL OF WARRANTY (Continued). 


3. A buyer cannot withhold payment until security be given, when the source 
from which he apprehends eviction has been excluded by the terms of 
the warranty. : Ibid. 

4, When a party, residing in a distant parish, is called in warranty, he is bound 
to take notice of the orders of the court in the regular progress,of the 
cause. } Underwood v. Lacapare, 764. 


5. When a warrantor has made default, the parties who called him in is bound 
to prove his demand, (C. P., 312,) and this by testimony that appeared 
prima facie to have been taken according to law. Ibid. 


See Pracrice—Core v. Corse, 58. 
See Sate— Berra v. Adama, TT. 
Gautraua v. Boote, 187. 


WITNESS. 


See Evipence. 

See Cama Law—State v. Thompson, 122. 

See Evipence—McDowell v. Gen. Mut. Ins. Co. of N. Y., 16. 
WILLS AND TESTAMENTS. 

1. The admission of a will to probate and execution does not preclude the 
heirs from bringing an action to contest or annul it, even where they have 
been duly cited and were present when it was probated. 

Leonard y. Corrie, 78. 


2. The will of George Lebeau contained the following clause: “I, the under- 
signed, George Lebeau, in the enjoyment of my intellectual faculties, 
wishing to put my affairs in proper order, and to make my last will, and 
and to make known the persons to whom I bequeath my property: After 
my debts paid, my property shall be divided in-equal proportions among 
the persons hereinafter named, that is to say, L. L., P. B., J. D., E. B., J. 
B., E. W., L. G., L. H. T. Ihave hereinbefore mentioned the names of 
the persons to whem I bequeath all my property, these are my last testa- 
mentary dispositions. I will that they shall be respected.” Held: The 
legacy is made without the testator’s having assigned the part of each 
co-legatee. “The assignment of the parts of each co-legatee,” (C. C., 1700,) 
contemplates an express specification and assignment of the respective 
portions of the legatees, calling each to his particular portion. There is 
not that specific and distinct assignment of the parts necessary to consti- 
tute a distinct legacy to each of distinct portions of the estate. The tes- 
tator has called the legatees conjointly to partake equally in the totality 
of the estate, and mentioned the equality of their portions, for the pur- 
pose of regulating the distribution of the totality. The right of accre- 
tion takes place under these clauses. Lebeau v. Trudeau, 164. 

3. In the interpretation of a will, the true intentions of the testator are to be 
searched for, as deducible from the whole language of the instrument. 
If there be obscurity or doubt as to the meaning of the testator, in any 
particular clause, or other clauses are to be brought in juxtaposition, an in- 
terpretation must be deduced from all of them, if possible, which will 
make them all harmonize. C. C., 1699, 1700, 1701, 1702. Ibid. 


4, The intention of the testator is to assign to each of the persons named in 
the will a particular portion in the property bequeathed, the assignment 
of the portion being direct ; it is a declaration as to the part each legatee 
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WILLS AND TESTAMENTS (Continued). 


shall receive in the distribution to be made of the net estate; not a par- 
tition of the legatees among themselves, but an.assignment of a portion 
to the legatees severally hence there is no right ofageretion. Buchanan, 
J., with whom Voonmes, J., concurred, dissenting. ~Fbid. 

5. A donation above the disposable portion, which is by the terms of the will 
remunerative, and not beyond the value of the services, will be sostained. 

: Graves v. Graves, 212. 

6. A noncupative will, by public ack Should ‘show on its face the fajfillment 
of tiose essential Pormalities, of which the yeaa express men- 
tion. Therefore, the statemeft in the will,"Hiat®@he same having been 
read in an audible voice by J. Hone, of the subseribing witnesses, and by 
me, notary, in the “presence of the testatrix,” does not necessarily imply 
that it was read in presence of the witnesses, and in a will by public act 
that ingredient cannot be supplied by testimony. Ibid. 


7. An instrument, although invalid as a noncupative will by public act, may be 
good as g noncupative will upder private signature. All the requisites of 
a will of the ‘latter elass are specified in C. C., 1574 and 1575. Express 
mention of the fulfillment of these requisites is not demanded. Proof 
liunde may be received. Oral proof is admissible that a testament of 
s latter class was “read by the testator to the witnesses, or by one of 
a e witnesses to the rest, in presence of the testator,” and this is sufficient, 
without its being so stated in the testament. Ibid. 
8. The expressed will of a testator may be restricted by reputing as not writ- 
ten impossible conditions and conditions contrary to the laws; but the 
will cannot be enlarged by giving to a legatee a higher title than the tes- 
' _ tator intended to give. Michel v. Beale, 852. 
9. A devise, in Alabama, of a slave to an executor, coupled with a trust to 
* semove him, with a view of emancipating him, will be regarded by the 
courts of this State as an absolute devise. The trust is not compulsory. 
Young v. Egan, 415. 
10. Mere words of recommendation, or precatory words in a devise, do not con- 
stitute a trust, unless it be clear they were used in a peremptory sense, — 
Ibid. 
11. Where a wife, by her will, has limited the usufruct of her separate estate 
to her husband, until his second marriage, the limitation is not unlawful 
or void as being in restraint of marriage. ~° Labarre v. Hopkins, 466. 


12. Devises in restraint of second marriages are not opposed to the poliey of 
our law, nor are they contrary to good morals. Ibid. 


13. Ag absolute nullity of a testament arising from defects of form, is cured 
by the lapse of five years, when the éxecution of the will has been ordered 
by a court of competent jurisdiction. Calais v. Semeré, 684. 


14. The probate of a will which was null for defects of form, though made ex 
parte, is a sufficient basis for the prescription against an action to set aside 
the will for nullity. Ibid. 

15. The recital in a noneupative will, by public act, that the testator “has re- 
voked, and does by this act revoke,” a certain former will by him made, 
is not “a turning aside to other matters,” within the meaning of Article 


1571 C. C., such as to vitiate the will. | Succession of Boudreau, 709. 
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